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ASAE ’77 Up-Rising 


Lawyers are not the only ones 
with a professional association. 
Association managers have one too! 
Theirs is called the American 
Society of Association Executives. 
It is an outstanding organization, 
perhaps the best in the nation. 

Last week I attended the annual 
meeting of ASAE. The convention 
theme this year was ASAE 77 Up- 
Rising. Although tied into the 
historical background of the 
convention site, Phoenix, Arizona, 
the theme had little to do with 
Indians. The convention and _ its 
2,000 attendees were concerned 
about politics, government, 
elections and how to bring the free 
enterprise system back to America. 

Because the number of trade 
association executives exceeds the 
number of professional association 
executives as members of ASAE, 
there is greater disenchantment with 
the Washington bureaucracy, its 
rule-making power, interference 
and regulation within the 
organization than if it represented 
only professional associations. But 
are professional groups in fact 
being ignored by our Washington 
decision makers today? Hardly. 

“Big government's grip” on 
business is rapidly extending to the 
professions and in particular The 
Florida Bar. For example, the 
Internal Revenue Service since 1959 
had held that donations to an 
integrated bar were deductible 
under Section 170(c)(1) of the 
Internal Revenue Code. Now, all of 
a sudden, with no warning, with no 
public hearings, with no contact by 
I.R.S. by those affected, I.R.S. is 
seeking to reverse its previous 
position and declare such donations 
nondeductible for federal income 
purposes. Its recent ruling (77-232, 
1977-27, I.R.B.7,) is being 
challenged by the State Bar of 
Texas. But if it is left standing the 
cost to the lawyers of America in 
years to come will amount to 
millions of dollars. 

And what about the Justice 
Department? Bar associations 
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nationwide live in trepidation daily 
that the tentacles of the Sherman 
Antitrust Act will be upon them for 
some bar activity formerly 
conceived as a _ public service 
program, but today is subject to 
treble damages! The unauthorized 
practice of law program of the State 
Bar of Virginia has been shut down 
completely by order of the Federal 
District Court in Virginia. As a 
result other state bars have 
voluntarily closed their UPL shops. 
Are these terminations in the public 
interest? I think not. Certainly they 
are an attack on the legal profession 
and represent one more example of 
the growing erosion of the 
profession. 

President Russell Troutman this 
year stresses at every opportunity 
the important role of the lawyer in 
our society today. There is no better 
nor vital theme in my opinion. Yet 
what is happening to our trade 
association friends will soon be 
happening to the profession unless 
we wake up, get out from behind 
our fat leather chairs and do 
something about the political scene 
in America today. All the OSHA, 
ERISA, I.R.S., F.T.C. and every 
other set of government regulations 
will be visited directly upon the 
professions in a new costume to 
facilitate the grip of government 
over the professions if we 
collectively and individually fail to 
act. 

Yes, ASAE had plenty of 
programs about PAC’s (Political 
Action Committees) and how 
associations can raise money for 
political campaigns without getting 
indicted - it isn’t easy! Labor and 
industry in America are far ahead of 
professional groups on this score. 
We are gaining, though, and the 
importance of being politically 
active financially cannot be stressed 
too much. 

But what is most important in this 
"77 Up-Rising? It is that all of the 25 
million people represented by 
ASAE become individually 
politically active. Yes, work, and 
work hard for worthy candidates in 
the next elections, the one after that, 


YOURS 


and the one after that. As used to be 
said in the Marine Corps, “get down 
in the pits.” Give assistance to the 
campaign committees, ring 
doorbells, make phone calls, assist 
in your voting district to ensure that 
only the best qualified people go to 
our state legislature, the cabinet, the 
Governor's Office and to Congress. 
If you don’t believe government 
controls are coming to the 
professions, take a minute and talk 
to your Own personal physician. 
Like every three-man pulpwood 
enterprise in West Florida, the 
doctor has been forced to hire two 
accountants just to stay out of jail 
and comply with the paperwork 
demanded by federal regulations of 
Medicare, Medicaid, etc. 


I seriously question the statement 
at our 1977 Florida Bar Convention 
of Barbara A. Reeves, special 
assistant to the Assistant Attorney 
General, Antitrust Division, when 
she assured the members of our 
Corporation, Banking and Business 
Law Section “that the Department 
of Justice does not advocate doing 
away with all notions of 
professionalism, professional 
responsibility, and quality control 
in the practice of law.” If the trend 
nationally is to strengthen 
professionalism, enhance and 
enforce high standards of 
admissions to ensure that the public 
is serviced only by trusted, 
competent fiduciaries worthy to be 
called “lawyers,” I just don’t see it. 

Maybe things will turn out as 
depicted in the opening session of 
the ASAE Up-Rising when CBS 
correspondent Hughes Rudd had a 
futuristic November 1984 television 
news broadcast unraveling the 
startling story of associations’ 
successful grassroot effort to upset 
veteran political leaders and 
relinquish big government’s grip on 
trade and professional associations. 
This will happen if all of us are 
willing to extend our efforts beyond 
our families, law office, and the 
courtroom to the vital political 
arena to ensure that our 
government is run by those we 
know to be best qualified. Oo 
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Protecting the Public 
from UPL 


President Russell Troutman has 
yielded his President’s Page for this 
guest editorial by John Weiss, UPL 
staff counsel. 

It is probably safe to say that the 
vast majority of people in Florida 
are not aware of the purpose of The 
Florida Bar’s unauthorized practice 
of law program. The goal behind 
our program is misunderstood by 
the public, by some of the lawyers 
in Florida and, apparently, by the 
Antitrust Division of the United 
States Department of Justice. The 
public thinks UPL is run to provide 
economic protection to the lawyers 
practicing in the state. The Antitrust 
Division has expressed the view 
that UPL programs and admission 
standards are a violation of the 
Sherman Antitrust Act because they 
stifle competition. Even some 
lawyers think that the goal of the 
Bar's UPL program is to stop 
encroachment into the profession 
by nonlawyers. 

They are all wrong. 

The only goal of our UPL 
program is to protect the public 
from the harm that results from 
unregulated and unknowledgeable 
persons performing legal services. 
That goal is emphasized from 
beginning to end in all UPL 
activities, and every UPL case is 
examined from a public harm 
viewpoint before litigation is 
commenced. 

That examination has two phases. 
First, there is the objective phase. 
Has the recipient of the 
unauthorized services been 
harmed? This harm can be 
manifested through monetary loss, 
through a loss of legal rights or by 
inconvenience or delay. The second 
phase is a determination if the 
general public welfare is being put 
into jeopardy. This is a more 
complex, and of necessity, a more 
subjective examination. The 
primary concern here is whether 
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the particular service to be 
performed would be best done by 
an attorney—an individual who has 
withstood a thorough character 
examination and who has passed a 
stiff bar examination. Furthermore, 
the Florida Supreme Court has 
disciplinary jurisdiction over 
attorneys, and can reprimand them 
or remove their license for 
misconduct or incompetence. 

Generally, the facts in a litigated 
UPL case possess both aspects of 
public harm. Good examples are 
the immigration practitioner cases 
that were prosecuted in Miami 
several years ago. The Florida Bar 
brought UPL actions against five 
“notario publicos” that were 
accepting fees of up to $1,000 from 
aliens residing in this country for the 
purpose of changing their residency 
status. In all five instances, the 
notarios either did no work or an 
insignificant amount of work for 
the aliens. In most instances the 
aliens only lost their money; 
however, in at least one instance, 
the alien was deported without 
getting his fee back. The Florida 
Supreme Court issued injunctions 
prohibiting the operation of these 
immigration schemes and assessed 
the Bar’s costs of bringing the 
proceedings against the notarios. In 
addition to having to pay the costs, 
which in one instance was almost 
$2,000, several of the individuals 
were fined. 

Obviously, the notario publico 
cases involved immediate harm to 
an individual and harm to the 
public at large. It was not difficult 
to determine the public harm 
aspect in those cases. 

It is more difficult to determine 
the public harm in those instances 
where an individual is not 
immediately harmed. The primary 
consideration here is whether the 
public welfare is best served by 
requiring legal services to be 
performed by attorneys. A good 
example is the inquiry into the 
propriety of allowing lay persons to 


form corporations. Since a 
corporation is a separate entity 
from the individuals forming the 
corporation, and since the 
incorporators and shareholders in 
that corporation have legal 
obligations that are in a large part 
determined by the aarticles of 
incorporation originally filed, the 
preparation and filing of the articles 
of incorporation should be a step 
done only be_ knowledgeable 
persons. Obligations incurred at the 
time of the formation of the 
corporation may not manifest 
themselves until years later and 
until after the original incorporators 
are gone. It is for this reason that 
The Florida Bar brought litigation 
asking the Supreme Court to enjoin 
the formation of corporations by 
lay persons. 

In both of the prior instances, a 
determination was made by the Bar 
before bringing a UPL case that 
public harm was likely to result if 
unregulated and unknowledgeable 
persons performed the legal 
services in question. 

The Florida Bar’s determination 
that a case involves public harm is 
not the final word on the matter. 
Only the Florida Supreme Court 
can make a final ruling on the issue. 
If the court agrees that a particular 
activity constitutes the perfor- 
mance of legal services, and if the 
court agrees that there is immediate 
or potential harm to the public by 
the service being performed by lay 
persons, the court can then declare 
the activity to be the unauthorized 
practice of law. 

Of course, not every legal activity 
performed by a lay person 
constitutes the unauthorized 
practice of law. For instance, an 
individual has the right to represent 
himself in court, and to perform 
legal activities outside court, 
provided the individual’s actions 
affect only himself. 

The Florida Bar is an arm of the 
Supreme Court and by bringing 
unauthorized practice of law cases, 
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the Bar is acting as the Supreme 
Court’s agent in enforcing its 
constitutional and inherent rights to 
regulate the practice of law in this 
state. The facts that the program is 
financed solely by attorneys’ dues 
and that the labors performed are 
primarily by volunteers in no way 
lessen this responsibility. 

The Supreme Court asserts its 
control over the Bar’s UPL program 


through Article XVI of the 
Integration Rule. That rule, 
promulgated by the court, sets up 
and provides guidelines for the 
entire UPL program. It also gives 
the rules of procedure for UPL 
litigation. The court keeps control 
over the program by being the only 
authority that can issue UPL orders. 
The Florida Bar investigates cases 
and then brings the facts to the 
court’s attention through an 
adversarial judicial proceeding. 
The court then determines what 
action is appropriate. 

The Bar has an obligation to the 


Supreme Court and to the public to 
operate all of its programs in a 
professional manner, and we will 
never shirk this responsibility. 
Although all of our actions are 
controlled by the Supreme Court, 
we will always do our best to act in 
such a way that the court will not 
have to exercise its control over us 
because of an abuse of our position. 
This is particularly true of our UPL 
program. As in the past, The 
Florida Bar will continue to adhere 
to the goal of our unauthorized 
practice of law program — the 
protection of the public. oO 
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Policing the 


Unauthorized 
Practice Law 


By Jerry Gerde 


The reason for prohibiting the practice of 
law by those who have not been examined 
and found qualified to practice is...to protect 
the public from being advised and 
represented in legal matters by unqualified 
persons over whom the judicial department 
can exercise little, if any, control in the 
matter of infractions of the code of conduct 
which in the public interest, lawyers are 
bound to observe. (Emphasis added) 

So wrote former Justice Stephen 
O’Connell for a unanimous Florida 
Supreme Court.! 

Protection of the public is the 
only purpose of The Florida Bar’s 
program to prevent the 
unauthorized practice of law. Most 
Floridians, and many Florida 
lawyers, are only vaguely aware of 
the tragic losses inflicted upon the 
public annually by nonlawyers 
practicing law: e.g., mothers who 
obtain a “divorce kit” divorce, only 
to find the final judgment form 
contained no provisions for child 
support or custody; children and 
surviving spouses who finé that the 
will of a recently deceased family 
member drawn by a retired lawyer 
from another state does not meet 
Florida requirements; the tragically 
susceptible alien who has given as 
much as $10,000 to an “immigration 
specialist” to obtain a residency visa 
only to find that both the $10,000 
and the “specialist” are gone; the 
debtor who is terrorized by 
telephone calls and deceptive 
documents from collection agency 
personnel (often posing blatantly as 
attorneys) threatening immediate 
replevin of furniture or 
garnishment of wages; and the list 
goes on and on. 

In an attempt to address, and 
hopefully reduce, the frequency of 
these tragedies, the Florida 
Supreme Court, under its 
constitutional authority to regulate 
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the practice of law,” has included in 
the Integration Rule itself 
procedural provisions directing 
The Florida Bar to investigate 
reports of unauthorized practice: 
“The Florida Bar, as an official arm 
of this court, is charged with the 
duty of investigating matters 
pertaining to the unauthorized 
practice of law.”° 

To fulfill this responsibility, the 
Board of Governors annually 
appoints a Standing Committee on 
Unauthorized Practice of Law. The 
1977-78 Standing Committee, 
composed of 15 lawyers from 
throughout the state, is chaired by 
R. Layton Mank of Miami. 

The initial function of the 
Standing UPL Committee is to 
provide guidance and advice to the 
circuit UPL committees, where 
unauthorized practice problems are 
initially investigated. The circuit 
committees are charged by the 
Supreme Court with the specific 
responsibility to “‘...conduct 
investigations of reported 
unauthorized practice.’”4 The 
circuit committees may informally 
meet with the subject of an 
investigation — and, in practice, 
often do. Where necessary, or 
where hostility is encountered, the 
circuit committees have been 
empowered to obtain subpoenas 
and subpoenas duces tecum from 
the clerk of the Supreme Court, in 
order to procure necessary items or 
the attendance of needed 
witnesses.® 


Circuit Committees’ Work 


The bulk of the investigations 
into allegations of UPL are carried 
out by approximately 140 lawyers 
comprising the membership of the 


circuit committees. However, in 
complex matters, or in those 
instances where an_ operation 
traverses several circuits, the Bar 
utilizes its four part-time 
investigators. 

An investigation by a circuit 
committee may conclude that there 
was no unauthorized practice; or it 
may conclude that there was UPL, 
but that the matter can be settled 
informally by the execution of a 
“cease-and-desist” affidavit by the 
subject of an investigation. Such 
affidavits, promising the 
immediate termination of acts 
constituting the unauthorized 
practice of law, are then filed with 
the standing committee, and the 
matter is closed. 

When a circuit committee 
investigation uncovers a 


GERDE 


Jerry W. Gerde, Panama City, is a partner 
of Davenport, Johnston, Harris, Gerde & 
Harrison. He graduated from Duke Law 
School in 1965 with an LLB. 

He isamember of the Academy of Florida 
Trial Lawyers and the Bay County and 
Fourteenth Circuit Bar Associations (past 
president, 1971). He is also a member of the 
1977. Environmental Affairs Advisory 
Committee, Coastal Plains Regional 
Commission and vice chairman of the 
Florida Audubon Society. 

Gerde was author of “The Alternative: An 
American Spectator” in The Florida Bar 
Journal. 
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recalcitrant individual or 
corporation who insists on 
continuing to practice law, the 
circuit committee then refers the 
matter to the standing committee, 
which is charged by the Supreme 
Court with the duty: “...to receive 
and evaluate circuit committee 
reports and make its findings and 
recommendations to the Board of 
Governors.”® 


When the standing committee 
agrees with a circuit committee 
recommendation that litigation be 
instituted as the only means 
available to stop a pattern of 
unauthorized practice, the matter is 
forwarded to the Board of 
Governors. Should the Board agree 
with the standing committee’s 
recommendation, the Board 
institutes a civil injunctive 
proceeding by filing an original 
petition in the Supreme Court. 
Typically, the Board appoints one 
or more members of The Florida 
Bar to serve as Bar counsel. The 
Bar’s own staff counsel provides 


assistance to the Bar counsel 
throughout the proceedings. 


Litigation in Court 


Such a matter then proceeds in 
much the same fashion as other 
original matters before the 
Supreme Court: the respondent is 
served and may retain counsel, 
discovery is available, defensive 
motions may be filed, and the 
matter may be referred to a referee 
for trial on the merits. Should the 
court conclude that the respondent 
has indeed performed acts that 
constitute the practice of law, the 
court may issue an _ injunction 
prohibiting such actions in the 
future. 


Should the respondent violate the 
injunction, the Supreme Court may 
treat the matter as indirect criminal 
contempt, and impose punishment 
by a fine not exceeding $2,500, 
imprisonment of up to five months, 
or both.’ 


The unauthorized practice 
program in Florida is largely a 
volunteer effort. There are 22 
circuit committees (one in each of 
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Chartered 1922 


Offices Located Throughout Florida 


Altamonte Springs — Boca Raton — Bradenton — Cape Coral — Clearwater — 
Cocoa — Crystal River — Dade City — Daytona Beach — DeLand 
Delray Beach — Ft. Myers — Indian Harbour Beach — Inverness — Lake Worth 
Kissimmee — Milton — New Port Richey — New Smyrna Beach 
Ocala — Orlando — Pensacola — Plant City — Ruskin 
St. Petersburg — Sanford — Sarasota — Stuart — Tampa 
Titusville — West Palm Beach 


the 20 judicial circuits, a second 
committee in the First Circuit 
because of geography, and a 
second committee in the Eleventh 
Circuit because of the large 
population and caseload), with 
generally five lawyers on each 
committee. Machinery is in motion 
to add a second committee in the 
Seventeenth Circuit. 


The circuit committees 
conducted approximately 150 
investigations during the past year; 
51 cease-and-desist affidavits were 
obtained, six cases were forwarded 
by the standing committee to the 
Board of Governors for litigation, 
and six injunctions were obtained 
from the Supreme Court. 


Thus far in 1977, approximately 
160 investigations are pending in 
the circuit committees, 27 matters 
have been settled with a cease- 
and-desist affidavit and four 
matters have been forwarded by 
the standing committee to the 
Board for litigation. 


Six Cases Pending 


There are presently six 
unauthorized practice of law cases 
pending before the Supreme Court. 
So far this year, the court has 
handed down one injunction 
prohibiting UPL. With one 
exception, all of these cases have 
been tried by volunteer Bar counsel 
with staff assistance. 


In addition to the enormous 
volunteer effort;The Florida Bar has 
allocated $94,550 from its 1977-78 
budget for the UPL program. 
These funds provide the salaries for 
a staff attorney (who is assigned 
exclusively to UPL), a secretary and 
four part-time investigators. 


Some may suggest it to be ironic 
that the Bar should expend this 
significant volunteer staff 
effort to protect the public from the 
misfortunes that so typically result 
from the unauthorized practice of 
law. Indeed, such misfortunes 
inevitably create a need for legal 
services, in order to rectify the 
harms that have been worked by 
the nonlawyer. As the Supreme 
Court has noted: 


If the truth be known, the unauthorized 
practice of law by those not qualified and 
admitted actually creates work for the legal 
profession because of the errors and 
mistakes of those who perform legal work 
they are not competent to perform.® 
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Nevertheless, it is consistent with 
his traditional obligation to protect 
and serve the public for the Florida 
lawyer to give generously of his 
time, his skill, and his dues, to 
prevent the unauthorized practice 
of law by persons not qualified and 
not subject to discipline by the 
organized Bar. Moreover, the 
Florida Supreme Court, in 
recognition of the misfortunes that 
so often accompany the practice of 
law by unqualified nonlawyers, 
has, in our Code of Professional 
Responsibility, specifically charged 
members of the Bar with the duty to 
prevent unauthorized practice: “A 
lawyer should assist in preventing 
the unauthorized practice of law.”® 


In concluding, the wording of 
Ethical Considerations 3-1 and 3-3 
of the Code places the “why” of 
unauthorized practice of law in 
concise perspective: 


A nonlawyer who undertakes to handle legal 
matters is not governed as to integrity or 
legal competence by the same rules that 
govern the conduct of a lawyer. A lawyer is 
not only subject to that regulation but also is 
committed to high standards of ethical 
conduct...Moreover, a person who entrusts 
legal matters to a lawyer is protected by the 
attorney-client privilege and by the duty of 
the lawyer to hold inviolate the confidences 
and secrets of his client.!° 


Because of the fiduciary and _ personal 
character of the lawyer-client relationship 
and the inherently complex nature of our 
legal system, the public can better be assured 
of the requisite responsibility and 
competence if the practice of law is confined 
to those who are subject to the requirements 
and regulations imposed upon members of 
the legal prof«ssion."! 


FOOTNOTES 


! State ex rel. The Florida Bar v. Sperry, 
140 So.2d 587 (Fla. 1962) 

2 Fa. Const. art. V, §15. 

3 INTEGRATION RULE OF THE FLORIDA Bar, 
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4 Id. 

5 Id. 

Id. 

7 INTEGRATION RULE OF THE FLORIDA Bar, 
art. XVI, §III.B.2. 

8 State ex rel. The Florida Bar v. Sperry, 
140 So.2d 587 (Fla. 1962). 

® THe FLornma Bar Cope OF PROFESSIONAL 
REsPoNsSIBILITY, Canon 3. 
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1! THE FLonIpA Bar OF PROFESSIONAL 
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A TWO DAY CONFERENCE 
Presented by: 
THE CRIMINAL LAW SECTION, FLORIDA BAR 
And 
THE OFFICE FOR CONTINUING LEGAL EDUCATION, 
HOLLAND LAW CENTER 


THECRIMINAL TRIAL 
INNOVATIVE ADVOCACY 


FLAGLER INN 
GAINESVILLE, FLORIDA 
9:00a.m.—5:00 p.m. 
January 12-13, 1978 


CONFRONTATION AND CROSS EXAMINATION 


Irving Younger 
Professor, Cornell Law School—A.B.A. Chairman, Committee 
on Teaching Trial Advocacy—Instructor and Regional Director, 
National Institute for Trial Advocacy—Former Prosecutor— 
Former Judge, New York City. 


PRE-TRIAL MOTIONS 


Herald Price Fahringer 
Criminal Trial Attorney, New York City—Reputation as one 
of the outstanding trial lawyers in the U.S.—he has received 
national attention for his defense skills. 


EMERGING TECHNIQUES IN JURY SELECTION 
Richard Haynes 


Nationally known crimina! defense attorney—his trial tech- 
niques and dynamic presentations make him much in demand 
as a speaker in the legal community. 


Gerry L. Spence 
Recognized authority on jury selection—Former Wyoming 
Prosecuting Attorney. 


Cathy E. Bennett 
Juristic Psychologist—Board of Directors, National Jury Pro- 
ject—Author of Psychological Factors of Jury Selection. 


Fee: $75.00 


Florida Bar Designation Credit : 


12 Criminal Law 
12 Trial Practice 
12 Registered General Practice 


Information or Registration: 
W.T. Coram, Jr. 
370 Holland Law Center 
Gainesville, Florida 32611 


Name 
Address 


(check payable to the University of Florida) 
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Legal Assistants 


By E. Richard Alhadeff 


The Florida Bar has always had a 
difficult time deciding who should 
have the primary responsibility for 
policing the use of nonlawyer legal 
assistants in Florida. Obviously, 
legal assistants are not lawyers. If 
they attempt to practice law it 
constitutes the unauthorized 
practice of law and such conduct 
falls under the jurisdiction of the 
Standing Unauthorized Practice of 
Law Committee. On the other 
hand, legal assistants work for 
attorneys who are responsible for 
supervising the assistants’ work and 
who assume responsibility for their 
final product. The discipline of 
attorneys falls within the Bar’s 
disciplinary jurisdiction. 

During the past decade the use of 
legal assistants in Florida has 
greatly increased. The American 
Bar Association and the former 
Economics of Law Practice 
Committee of The Florida Bar have 
encouraged this growth. 
Unfortunately, for a long time there 
were no official guidelines 
governing the use of these legal 
assistants. In March 1974 this 
situation was drastically changed 
by the issuance of Formal Opinions 
73-41 and 73-43 of The Florida Bar’s 
Professional Ethics Committee. 

Opinion 73-41 provided that: 
“Law firm employees who are not 
admitted to practice in Florida may 
not take depositions for the firm, 
nor may they do any work which 
constitutes the practice of law, even 
though the employees are law 
school graduates and are admitted 
in other jurisdictions.” Opinion 73- 
43 provided: 


A graduate of a paralegal institute who is 
employed by a law firm may, under the 
supervision and direction of an attomey, 
prepare real estate documents for which the 
attorney takes complete professional 
responsibility. However, the employee may 
not attend closings without an attorney from 
the firm being present, nor may the 
employee be identified as a legal assistant or 
paralegal on stationery or business cards for 
the firm or in telephone conversations. 
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Objections to Opinion 73-43 were 
immediately raised by the 
Committee on Economics of Law 
Practice, resulting in the president 
of The Florida Bar appointing an 
Ad Hoc Committee on Legal 
Assistants. Members of the 
committee came from the Standing 
Committee on Unauthorized 
Practice of Law, the Committee on 
Professional Ethics and the 
Economics of Law Practice 
Committee. After several meetings, 
a recommendation was made by 
the Ad Hoc Committee to the 
Board of Governors, which was, in 
turn, submitted to the Florida 
Supreme Court, and which 
ultimately resulted in what is now 
Ethical Consideration 3-6 and 
Disciplinary Rule 3-104. 

Ethical Consideration 3-6 
provides that a lawyer may 
delegate legal work to an assistant if 
the lawyer “. . . retains a direct 
relationship with his client, 
supervises the delegated work, and 
has complete professional 
responsibility for work product.” 
The legal assistant’s work product 
“..must be such, however, as loses 
its separate identity and becomes 
either the product or else merged in 
the product of the attorney 
himself.” 

Ethical Considerations are not 
binding on attorneys, and Ethical 
Consideration 3-6 is therefore only 
advisory. Disciplinary Rule 3-104, 
however, which was promulgated 
at the same time as Ethical 
Consideration 3-6, is a mandate to 
attorneys. Any attorney utilizing 
nonlawyer personnel must comply 
with Disciplinary Rule 3-104 or he 
may find himself facing 
disciplinary proceedings. Because 
of its importance, Disciplinary Rule 
3-104 is printed in its entirety at the 
end of this article. 

Dissolution of Marriage Manual 


Since the issuance of Ethical 
Consideration 3-6, the Standing 
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Committee on Unauthorized 
Practice of Law has tried to ensure 


that the intent of Ethical 
Consideration 3-6 has been 
followed. Two examples of the 
committee’s efforts are its action 
with regard to the publication of a 
dissolution of marriage manual and 
its review and criticism of 
specifications for a new class of 
employee created by the State of 
Florida. 

The dissolution of marriage 
manual was proposed by the 
Economics of Law Practice 
Committee for sale to members of 
The Florida Bar. The manual 
suggested a system of office 
procedure which, if followed, 
would have turned the bulk of 
family law practice over to 
nonlawyer assistants. Fortunately, 
prior to its distribution, a copy of 
the manual was given to the 
Standing Committee on Unauthor- 
ized Practice of Law. The 
committee analyzed the manual 
and strongly recommended that it 
not be distributed as originally 
proposed. The recommendations 
of the committee were well taken 
and the manual was revised. The 
final edition will emphasize that the 
lawyer must have a direct 
relationship with his client and that 
the lawyer must supervise the legal 
assistant’s work. 

The Division of Personnel, 
Department of Administr2tion, 
State of Florida recently issued a 
memorandum to all personnel 
officers concerning the establish- 
ment of a proposed new class of 
paralegal specialists. This 
“paraprofessional level assistant” 
would be able to perform legal 
duties as delegated by attorneys 
working for the state or for a state 
attorney or public defender. 
Among the duties contemplated 
were direct negotiations with 
defendants and attending circuit 
court hearings for the purpose of 
evaluating financial status and 


determining ability to pay support 
money. It was provided that the 
work was to be performed under 
the “general” supervision of an 
attorney. Fortunately, the Division 
asked the Standing Committee on 
Unauthorized Practice of Law for 
its input before finalizing the 
classification. The Standing 
Committee provided the Division 
with Ethical Consideration 3-6 and 
Disciplinary Rule 3-104, and, 
hopefully the Division revised the 
specifications. 

These examples point out very 
clearly that there are numerous 
laymen and lawyers who do not 
understand which duties and 
responsibilities can be delegated to 
a nonlawyer legal assistant in 
Florida. Many believe that the 
paraprofessional is capable of 
doing much more independent 
work than has been authorized by 
the Supreme Court of Florida. 

Nonlawyer legal assistants have 
organized the American Paralegal 
Association (APA) to further their 
own interest. Paralegal institutes 
have been formed in the State of 
Florida and throughout the United 


States and are teaching such 
subjects as general practice skills, 
legal research, litigation, 


corporations and real estate and 
probate. According to the 
American Bar Association 


E. Richard Alhadeff is an associate with 
Broad and Cassel in Miami. He graduated 
from the University of Alabama School of 
Law with an LIB. in 1967 and a master of 
laws in Taxation (LI.M.) from the University 
of Miami School of Law in 1973. He was 
admitted to the Florida and Alabama bars in 
1967. 

Alhadeff is chairman of the 11th Judicial 
Circuit Committee on UPL and has been a 
member of the Bar's Standing Committee on 
UPL for three years and is also a member of 
the Bar's Legal Assistants Committee. 
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LEGAL ASSISTANTS 


guidelines, after the conclusion of a 
two-year course a legal assistant 
should have extensive 
knowledge of several fields of law.” 
There are some who propose that 
legal assistants be certified as to 
competency based upon education 
and character. If they are, it is not 
fanciful to suggest that before too 
long they will demand the right to 
practice their “profession” without 
a lawyer's supervision. The Bar 
must be alert to such a claim. It must 
always be remembered that legal 
assistants are assistants to attorneys, 
and are not authorized to practice 
law. 


Policing Uncertainty 


The uncertainty over the policing 
of legal assistants still exists. The 
only guidelines available regarding 


the use of legal assistants are Ethical 
Consideration 3-6 and Disciplinary 
Rule 3-104, and they only apply to 
the use of legal assistants by 
attorneys. However, the intent 
behind those guidelines provides 
some criteria for deterriining when 
a legal assistant steps across that line 
dividing assistance to an attorney 
and the unauthorized practice of 
law. When the line is crossed, UPL 
proceedings are appropriate. 


It is essential that lawyers who 
have contact with nonlawyer 
assistants either in a teaching or 
employment relationship, ensure 
that Ethical Consideration 3-6 is 
understood and that Disciplinary 
Rule 3-104 is strictly observed. 


DR 3-104 Noniawyer Personnel 


(A) A lawyer or law firm may 
employ nonlawyer personnel to 
perform delegated functions under 
the direct supervision of a licensed 
attorney, but shall not permit such 
nonlawyer personnel to (i) counsel 
clients about legal matters, (ii) 
appear in court or in proceedings 
which are a part of the judicial 


process, or (iii) otherwise engage in 
the unauthorized practice of law. 

(B) A lawyer or law firm that 
employs nonlawyer personnel shall 
not permit any representation that 
such nonlawyer is a member of The 
Florida Bar. 

(C) A lawyer or law firm that 
employs nonlawyer personnel shall 
exercise a high standard of care to 
assure compliance by the 
nonlawyer personnel with the 
applicable provisions of the Code 
of Professional Responsibility. The 
initial and the continuing 
relationship with the client must be 
the responsibility of the employing 
attorney. 

(D) The delegated work of 
nonlawyer personnel shall be such 
that it will assist only the employing 
attorney and will be merged into 
the lawyer’s completed product. 
The lawyer shall examine and be 
responsible for all work delegated 
to nonlawyer personnel. 

(D) The lawyer or law firm that 
employs nonlawyer personnel shall 
not permit such nonlawyer to 
communicate with clients or the 
public, including lawyers outside 
his firm, without first disclosing his 
nonlawyer status. oO 


A giant business step 
can Start with a Heller loan. 


Besides sound legal advice, your clients also look to you 
for help in other business areas. When a client's business needs 
immediate cash, and his bank is not reacting fast enough, 


remind him of Heller. We can give him an on-the-spot business 
loan on his receivables, inventory, equipment or real estate, 
so he can proceed with expansion plans or generate 
additional cash. Heller has the flexibility to make fast loans 
of one hundred thousand to five million dollars, or more, 
without red tape. Give him more than legal advice. If 
money is needed, suggest a business loan from Heller. 


Its good business. 
oo 


HELLER 


Business Loans 
4500 Biscayne Boulevard, Miami, Florida (305) 576-4800 
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The Pearicorder S301 is the first 
professional microcassette tape recorder 
capable of 2 full hours of recording or 
playback time. That's 120 minutes of high 
fidelity recording when you need it the 
most. But there’s much, much more. Here 
are some of the Pearlcorder’s unbeatable 
features: 


TWO SPEEDS 


The S301 is a multi-speed unit. You can 
chose either of two modes of operation; High 
Speed (2.4cm/s), which gives you a full hour 
of playback or recording time on an MC-60 
tape, and a frequency response of more 
than 7000Hz; and Low Speed (1.2cm/s), 
which gives you two full hours of recording 
and playback on an MC-60 tape, at up to 
4000Hz. 

Use the high speed mode when you need 
extra high fidelity. For example, in noisy or 
crowded areas such as a train, plane, or car. 
Use the low speed when the extra recording 
time is essential and you know you won't 
have time to change cassettes. 


ONE HAND OPERATION 


The Pearlcorder S301 is a streamlined unit 
which measures a mere 5-%" x 2-%", and 
weighs only 11.3 ounces with batteries. It fits 
snuggly in any pocket, briefcase, or 
handbag without noticeable bulges for 
maximum concealment and portability. 

Atl controls are set in an easy fingertip 
control panel with cue, fast forward, review, 
and rewind functions. A top mounted pause 
switgh enables you to stop and go in an 
instant. The volume control is also top 
mounted for easy access. Side mounted 
controls include play, stop, and record 
functions. The two speed switch is mounted 
on the front panel, above the built in 50mm 
dynamic speaker. 


MANY MORE FEATURES 


The S301 has many features normally found 
only in bulky, full size cassette recording 
machines. One such feature is the built-in 
electret condenser microphone and 
recording circuit, which automatically 
assures optimum recording level and 
minimum background noise. It also has an 
LED recording indicator which doubles as a 
battery check. The unit has an earphone 
jack, external microphone jack, remote 
control jack, and a 3 voit DC power jack for 
use with an AC adaptor. 

HIGH QUALITY CONSTRUCTION All the 
components of the S301, including the electret 
condenser microphone and its 50mm dynamic 
speaker, are encased in a rugged cast 
aluminum shell for maximum durability and 
protection from abuse. Its case is a non- 
reflective black which resists soiling and 
looks great. 
CAPSTAN DRIVE The S301 was designed 
with the most reliable drive system available — 
Capstan Drive. Most other recorders are built 
wif spindle drive, which is prone to tape 
speed variations which affect performance. 
The Pearicorder's capstan drive, on the 
other hand, assures uniform tape speed and 
superb recording performance. 
CORELESS MOTOR The S301 Features a 
9.5mm thin profile, coreless motor. Vibration 
free operation, consistent drive speed, and 
low power consumption are features that 
a this motor the most efficient of its 

ind. 
LONG BATTERY LIFE The S301, with only 
two alkaline penlight batteries, will give you up 
to 11 hours of continuous operation. Other 
microcassette recorders will give you no 
more than 6 hours of continuous battery 
operation. 


c 1977 GRS Instruments, Inc 
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The World’s First 2-Hour 
Microcassette Recorder 


Quality construction, high fidelity recording, and low 
cost are just some of the S301’s advanced features. 


SILENT STOP This feature shuts the 
recorder off automatically at the end of the 
tape. You'll never have dead batteries when 
you least expect it. t 
WHAT OTHERS THINK A recent article 
published by a major science and mechanics 
magazine stated that the S301’s voice — and 
its music reproduction — was excellent, 
even at the slow 12cm/s speed. The S301's 
capstan drive system performed better than 
any other system they tested. In addition, 
they found Pearlcorder's electret condenser 
microphone to be effective at 20 feet or 
more. This is very important for taping 
lectures. 


The $301 is the most advanced microcassette 
recorder on the market, period. Don’t be fooled 
by other manufacturer's claims. Absolutely no 
other system on the market can compare with 
the $301 in electronic design, workmanship, 
or reliability. The $301 will be the standard 
of quality by which other systems are judged 
— for years to come. 


A pre-order copy of the standard factory warranty is available upon request at no charge 


We have found it to be of superior quality, 
design, and workmanship. We are sure you 
will agree with us. That is why we guarantee 
your Satisfaction, and confidently offer you 
our money back trial period. 

Buy the S301. Use it for recording speeches, 
consultations, dictation, or even music. If, 
within 15 days, you find the S301 
unsatisfactory for any reason, send it back 
to us in its original container, via insured 
mail, for a prompt and courteous refund. 

To further protect your investment, 
Olympus gives you a limited 90 day factory 
warranty. You can't lose, so order yours 
today. 


ABOUT THE MICROCASSETTE The 
Olympus Microcassette is compatible with 
most industry transcribers, including 
Norelco, RCA, Sony, and Lanier. Recordings 
made on the S301's fast speed, playback 
well on these compatible microcassette 
systems. The cassette measures only 2” x 
1-5/16” x 5/16”, and requires a minimum of 
storage space. 


HOW TO ORDER 


You can have this handsome microcassete 
recorder delivered to your home or office for 
only $199.95, (plus $2.00 shipping and 
handling charges). As you can see, the S301 
is priced far below other, less sophisticated 
machines. |t comes complete with batteries, 
Carrying strap, earphone, one MC-60 
microcassette, instruction booklet and 
warranty registration card. You will also 
receive a list of available factory 
accessories, SO you can add to its already 
abundant capabilities. Just fill out the order 
form and send it with your check, money 
order, or master charge information to: 


GRS INSTRUMENTS INCORPORATED 
8730 KING GEORGE DR. DALLAS, TX 75235 
PLEASE SEND ME: 
O The Model S301 Recorder 
O Carton of 10 MC-60 
Microcassettes $ 29.50 
> 


The S301 will record or playback up to two 
full hours of high fidelity sound with just 
one MC-60 microcassette. No other 
microcassette recorder on the market can 
give you that kind of performance. 

The Olympus microcassette is compatible 
with most industry transcribers. 


Texas residents add 5% State Tax | 
Shipping and handling charges 
Total amount of order 


YOU CAN'T LOSE 


The Olympus Optical Company produces 
the S301. They have been dedicated to the 
research, development, design, and 
production of precision instruments for 


over 50 years. Famous for the pacesetting saci 

OM Series Cameras, Olympus has long 
been a leader in such diverse areas as 


technology, and precision measuring 
instruments — your assurance that the S301 
is a well designed, well built product. 


Please allow 2 weeks for delivery 
For Master Charge rush orders, call collect 


Bog Instruments engineers, in continuing 
efforts to bring you the best in quality 
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UPL Investigations 


By J. Russell Brambiett, 
Chief Staff Investigator 


A vast majority of UPL 
investigations are conducted by 
attorney members of the local UPL 
circuit committee. These 
committee members are charged 
with investigating all of the facts 
involved in a UPL complaint and 
with presenting the information to 
the circuit committee for 
consideration. In an appropriate 
case the investigating member may 
request that testimony be taken. 
Should the individual under 
investigation refuse to cooperate, a 
subpoena may be obtained to 
compel his appearance. 

This system works well in the vast 
majority of situations, particularly 
when the unauthorized practice of 
law has been committed by 


inadvertence or error. However, 
there are an increasing number of 
cases which involve laymen 
deliberately engaging in the 
business of practicing law. It is 
these situations which most often 
require the assistance of a staff 
investigator. 

I was employed as the first part- 
time investigator for the 
Unauthorized Practice of Law 
Committee in January 1972, upon 
my retirement from a_ federal 
agency. Today there are four such 
investigators located throughout 
Florida. 


Shortly after assuming _ this 
position, I was advised that the only 
justification for the UPL program is 
the protection of the public. While 
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such an aim seemed unduly lofty 
and idealistic to me at the time, the 
schemes and frauds that have come 
to my attention in the past several 
years are ample evidence of the 
need for such a program and of the 
Bar’s dedication to this principle. 


In 1971, Leon S. Heller was 
enjoined by the Supreme Court 
from continuing the practice of law 
in connection with heir-hunting 
activities.' In May 1973, 
information came to our attention 
indicating that Heller’s wife, his 
secretary and Heller himself were 
contacting elderly heirs for the 
purpose of having them execute a 
quitclaim deed in exchange for a set 
sum of money. In each case, the heir 
was not aware of his legal status nor 
was he advised of the amount of his 
inheritance. Subsequent investiga- 
tion revealed that Heller was giving 
legal advice to his “customers” to 
induce them to sign the deed and 
had obtained several thousand 
dollars through this manuever. The 
Supreme Court found Heller in 
contempt of court by reason of this 
unauthorized practice of law and he 
was fined, permanently enjoined 
and conditionally sentenced to jail. 
His wife and secretary were also 
permanently enjoined by _ the 
court.? 

In response to complaints 
concerning a-Dade County 
operation called American Legal 
and Business Forms, Inc., 
investigation revealed that 
individual divorce kits were being 
sold for as much as $185 and that 
detailed advice was being given the 
customer not only as to the 
completion of the forms but as to 
the advisability of divorce, its legal 
implications and the procedures to 
be followed in obtaining a final 
decree. It was further uncovered 
that, had one individual followed 
the advice given him, he would 
have committed perjury and would 
have abandoned his retarded child 
in another state, in violation of the 
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laws of that state. Upon the 
evidence presented and the 
respondents’ assurance that they 
would cease such activity, the 
Supreme Court permanently 
enjoined the corporation and its 
principal.’ 

Newspaper advertisements are 
often a good starting point for UPL 
investigations. Very often a scheme 
will be operated from a Florida 
address but will not be advertised in 
local newspapers so as not to attract 
local attention. For this reason, out- 
of-state newspapers are periodi- 
cally reviewed for potential UPL 
operations headquartered in 
Florida. So-called “off-shore 
divorces,” usually to be obtained in 
the Caribbean area, frequently 
maintain offices in Florida but 
advertise outside the state. 


It is all too often found that the 
operator of an off-shore divorce 
scheme will give legal advice to 
assure the individual that the 
divorce he will obtain in either Haiti 
or the Dominican Republic will be 
legal, binding and will terminate all 
of his marital obligations. The 
giving of such advice by a layman 
is, of course, -the unauthorized 
practice of law. 


The investigation into the 
conduct of Margaret Celia Neadel, 
which began in early 1974, 
established she had advised at least 
one individual that a Dominican 
Republic divorce was “legal in all 
states” and that it would free the 
customer of any obligation he had 
previously assumed under a 
separation agreement. It was also 
discovered during the course of the 
investigation that other advice had 
been given that was not only 
incorrect but that at least one 
couple had been instructed to 
commit perjury before the 
authorities in the Dominican 
Republic in order to effectuate their 
divorce. The subject was found to 
be in contempt of court for the 
unauthorized practice of law, was 


fined and permanently enjoined 
from the questioned activities.‘ 


In turn, this completed 
investigation exposed a second 
divorce operation masterminded 
by the mother of Celia Neadel. The 
latter investigation was coordinated 
with the llth Circuit State 
Attorney’s Office as well as with 
police authorities in Charlotte, 
North Carolina. It isnot uncommon 
for UPL investigators to cooperate 
freely with police officials, within 
and without the state, since many 
areas of inquiry involve criminal 
fraud. Staff investigators operate 
with a limited budget and limited 
manpower, making outside 
assistance of particular value. 
Although the subject subsequently 
evaded the jurisdiction of the 
Florida courts, at least one 
circumstance was uncovered where 
her advice had resulted in a 
bigamous marriage. As recently as 
August 1977, The Florida Bar was 
still receiving complaints from 
outside the state concerning this 
same operation. 


Immigration “Notarios” 


Another area of concern peculiar 
to Florida is generated by the large 
number of aliens who are either 
visiting or living within the state. 
These persons, unfamiliar with our 
laws and procedures, are 
susceptible to nonlawyers who hold 
themselves out as able to render 
legal assistance, particularly in the 
area of immigration and 


J]. Russell Bramblett, Titusville, has been 
the chief staff investigator for The Florida 
Bar since 1973. Prior to employment with the 
Bar as its first investigator in January 1972, 
Bramblett was in federal service for 35 years. 
He was a border patrolman, field inspector 
and investigator, and deputy district director - 
in Kansas City for the United States 
Department of Justice, Immigration 
Services. 


UPL INVESTIGATIONS 


naturalization law. Commencing in 
1972, the Bar launched a major 
attack on these nonlawyers which 
eventually led to charges being 
filed against five of these so-called 
‘‘notarios.”’ The evidence 
subsequently submitted upon final 
hearing in Miami indicated that 
these five individuals, operating for 
the most part independently of 
each other, had extracted 
significant sums of money from 
various aliens and had even taken 
personal jewelry as part payment of 
“legal fees.” Many of the aliens who 
received legal advice from these 
sources were ultimately deported 
from the United States because of 
legal complications resulting 
directly from the activities of 
“notarios.” All five individuals were 
found to be in contempt of court, 
were permanently enjoined and 
received fines of up to $1,000.5 


Out-of-State Lawyers 


The same investigation 
uncovered evidence of improper 
legal advice being given by an out- 
of-state lawyer specializing in 
immigration practice in Miami. 
Evidence obtained in the course of 
The Florida Bar investigation was 
turned over to the appropriate 
officials in the Immigration and 
Naturalization Service for their 
action. A federal court felony 
conviction of this lawyer is 
presently on appeal and a 
recommendation is pending before 
the U.S. Attorney General that he 
be suspended from practice before 
the Immigration and Naturalization 
Service.’ Parenthetically, it is not 
unusual for state bars to take little, if 
any, interest in the misconduct of 
their members which occur outside 
the state of licensing. Thus, it is 
incumbent upon the UPL 
Committee and its investigators to 
uncover improper activities by out- 
of-state lawyers in Florida and 
bring them to the attention of the 
Supreme Court since the grievance 
machinery of the licensing state is 
usually not available to handle such 
matters. This is no small 


The Florida Nord Bar Review Course offers a complete 
home study program, enabling you to prepare for the Florida 
Bar Examination where and when you want-ideal for both in 
state and out-of-state applicants. 


The program includes complete printed materials and 
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responsibility because of the large 
numbers of out-of-state lawyers 
who retire in Florida. 


Once a lawyer has been 
subjected to the grievance 
procedure of this state and 
disbarred, he is no longer subject to 
that procedure. Any further 
misconduct by the disbarred 
lawyer is usually classified as 
unauthorized practice of law and is 
the responsibility of the UPL 
Committee. It is ironic that several 
UPL matters have been litigated 
against former members of The 
Florida Bar as the unauthorized 
practice of law.’ 


Elsewhere in the state, 
investigations have uncovered an 
undertaker and his family who 
were taking quitclaim deeds in 
return for funeral services based 
upon legal advice supplied by the 
undertaker. Another investigation 
involved an individual who 
prepared a deed for an elderly man 
who thought he was selling 23 acres 
of prime land but found, after he 
had signed the deed, that it 
conveyed 223 acres of property. 

Many instances of unauthorized 
practice occur because of mistake 
or because the person involved is 
unaware of the implications of his 
act. Increasingly, however, laymen 
are finding that there is opportunity 
to perform legal services for the 
unwary at a handsome profit. Not 
only do these operations defraud 
the customer but very often they 
cause even greater harm by 
creating legal complications which 
surface years later. It is these 
schemes to which the staff 
investigators throughout the state 
devote their attention. oO 


FOOTNOTES 


! The Florida Bar v. Leon S. Heller, 247 
So.2d 434 (Fla. 1971). 

2 The Florida Bar v. Leon S. Heller, 298 
So.2d 357 (Fla. 1974). 

3 The Florida Bar v. American Legal and 
Business Forms, Inc., 274 So.2d 225 (Fla. 
1973). 

‘ The Florida Bar v. Neadel, 297 So.2d 305 
(Fla. 1974). 


5 The Florida Bar v. Lugo, 317 So.2d 721; 
The Florida Bar v. Borges-Caignet, 321 
So.2d 550; The Florida Bar v. Moreno- 
Santana, 322 So.2d 13, The Florida Bar v. 
Escobar, 322 So.2d 25; The Florida Bar v. 
Retureta, 322 So.2d 28, (Fla. 1975). 

6 Board of Immigration Appeals, Case 
A17,690,345, In re: Joseph W. Solomon, filed 
February 10, 1977. 

7 The Florida Bar v. Zyre, 276 So.2d 9 (Fla. 
1973); The Florida Bar v. Roberts, 161 So.2d 
211 (Fla. 1964). 
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R. Layton Mank attended the University 
of Florida (B.A., J.D.) and is a partner in the 
law firm of Blackwell, Walker, Gray, 
Powers, Flick & Hoehl of Miami. He has 
served as chairman of the State Standing 
UPL Committee since 1976 and was 
previously circuit chairman for the IIth 
Circuit. 

He is immediate past president of the 
Dade County Defense Bar Association and is 
chairman of the Maritime Law Committee 
of the Federation of Insurance Counsel. He 
has previously authored “The Stevedore: 
Hope for Rescue” in the American Bar 
Association Journal, Volume 56 (March, 
1970). 
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By R. Layton Mank 


The Michigan State Bar Building 
in Lansing bears the following 
inscription: 


“No organization of lawyers can 
long survive which has not for its 
primary object the protection of the 
public.”! 


The truth of this statement is 
beyond doubt and it well should be 
emblazoned in the halls of every 
state bar. 

However, for years, question has 
persisted as to the commitment of 
the organized bar to this lofty 
principle. Recently, representatives 
of the Department of Justice and, in 
particular, the Antitrust Division, 
have focused a_ spotlight of 
attention upon the unauthorized 
practice of law programs within the 
several states.2 Reprinted in this 
edition of the Journal is the text of 
remarks made before The Florida 
Bar at its recent convention by 
Barbara A. Reeves, then a special 


assistant assigned to the Antitrust 
Division of the Department of 
Justice. Ms. Reeves poses the 
question of whether a profession 
can properly define the limits of its 
own monopoly and then enforce 
that monopoly through an 
unauthorized practice of law 
program. 

At first blush, Ms. Reeves’ 
comments would seem both logical 
and appropriate. Admittedly, it is 
not uncommon to find lawyers who 
still believe that the purpose of the 
unauthorized practice of law 
program is to protect lawyers and 
their livelihood. 

Moreover, it is often difficult to 
convince a layperson that, depite 
appearances, the UPL program is 
not designed solely to protect 
lawyers. Even persons knowledge- 
able as to the true purpose of the 
UPL program have often 
commented that from a_ public 
relations standpoint the Bar would 
be well off for the program to be 
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administered by some other 
agency. 

The Florida Constitution makes 
the Supreme Court responsible for 
all matters pertaining to the 
practice of law.’ This constitutional 
responsibility encompasses both 
those who may practice law and 
those who may not. Thus, the 
responsibility for Florida’s 
unauthorized practice of law 
program is delegated by the people 
of Florida to the Supreme Court. 
Only the Supreme Court can 
determine what constitutes the 
unauthorized practice of law since 
this jurisdiction has not been 
delegated to inferior courts. The 
Supreme Court hears and 
determines all petitions charging 
the unauthorized practice of law, 
although circuit judges are 
customarily designated as special 
masters to hear testimony and make 
recommendations to the court. 

The court, pursuant to Rule, ‘ has 
mandated that The Florida Bar, as 


THE COMPLETE LINE OF 
LEGAL INDEXES 


an official arm of the court, shall 
have the duty of investigating 
matters pertaining to the 
unauthorized practice of law and 
has established a means and 
procedure for UPL matters to be 
brought before the court. 

While it would, indeed, be better 
from a public relations standpoint 
for some separate agency to 
investigate UPL matters and to 
bring them to the court’s attention, 
from the standpoint of staffing and 
financing, the Supreme Court has 
no other mechanism available to it 
to perform this important function. 
The present system considers and 
disposes of hundreds of complaints 
a year at no expense to the 
taxpayers, the cost of the program 
being borne by the lawyers of 
Florida through Bar dues. 


Effective System 


The value and effectiveness of 
this system is well illustrated by a 
series of cases brought before the 
Supreme Court by The Florida Bar, 
charging various persons with 
fraudulent practices relating to 
immigration matters.5 The petitions 
originally charged six individuals 
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with obtaining money from foreign 
nationals to perform various 
services before the Immigration 
and Naturalization Service. The 
promised services were not 
performed, or alternatively, were 
improperly performed, resulting in 
several instances in the deportation 
of the individuals. Five of the 
persons charged were laymen who 
were notaries public and held 
themselves out as “notarios,” a term 
applied to those lawyers in Latin 
American countries who hold an 
additional special office. All five of 
the “notarios” were found in 
contempt by the Supreme Court for 
engaging in the unauthorized 
practice of law, were permanently 
enjoined and fines of up to $1,000 
were imposed. 

The sixth individual charged was 
a lawyer admitted in another state 
who was not licensed to practice in 
Florida but who allegedly 
restricted his practice to 
immigration matters. In this 
proceeding the respondent asserted 
that the Florida Supreme Court was 
without jurisdiction because the 
federal government had pre- 
empted the field of immigration 
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and naturalization and hence he 
was only answerable to federal 
authority. This doctrine of pre- 
emption had earlier been 
recognized by the Florida Supreme 
Court® and hence the charges 
against this individual were 
dropped, it appearing that the 
Florida court was, indeed, without 
jurisdiction. 
Federal Jurisdiction 

The federal courts and _ their 


various administrative agencies are 
without any unauthorized practice 
of law program or any formalized 
grievance machinery. Thus, in the 
instant case, the matter was 
presented to the regional 
commissioner of the Immigration 
and Naturalization Service who, in 
turn, presented his recommenda- 
tion of disbarment to the Board of 
Immigration Appeals in Washing- 
ton. As of the time of this writing the 
recommendations of the Board are 
still pending before the Attorney 
General. 

Cases of the five individuals 
falling within Florida Supreme 
Court jurisdiction were concluded 
in 1975. Similar charges against the 
individual falling within the federal 
jurisdiction are still undisposed and 
remain pending. Since all six cases 
involved actual harm to members 
of the public, it would seem 
appropriate for the Department of 
Justice to consider the possibility of 
tightening its own procedures for 
the handling of such cases rather 
than to consider the weakening of 
existing state procedures which 
serve to protect the public. 

Clear Harm to Public 

The policy of the Unauthorized 
Practice of Law Committee is not to 
recommend litigation for 
consideration by the Board of 
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Governors except in cases where 
clear and present harm to the public 
can be demonstrated. Although we 
attempt to discourage those persons 
who would flaunt or run afoul of 
past Supreme Court decisions 
pertaining to the unauthorized 
practice of law, The Florida Bar 
consistently requires that public 
harm be shown. The reported UPL 
decisions of the Supreme Court are 
a litany of the harm that can be 
perpetrated by unscrupulous 
laymen upon a suspecting public. It 
would, indeed, be a sad note if the 
federal government, in the guise of 
consumer advocacy, would seek to 
curtail this activity. 

Ms. Reeves’ remarks to The 
Florida Bar characterized 
unauthorized practice of law 
programs in terms of the legal 
profession trying to fight off 
encroachment at the expense of the 
public. The criterion of actual 
public harm required in Florida 
precludes any such abuse since the 
interests of the public are held 
paramount. Ms. Reeves further 
suggested that some consumers 
may wish to sacrifice quality for a 
low price and, hence, these persons 


should be entitled to obtain legal 
services from alternative sources. 
The vast majority of UPL cases 
arise not because of such economic 
determinations but rather because 
of fraud, overreaching and 
misrepresentation. The nonlawyer 
operates without regulation and 
outside any code of ethics or 
professional responsibility. A 
genuine question exists whether a 
layman can intelligently make the 
decision on his own as to whether he 
can safely forego the services of a 
lawyer in favor of a cut-rate 
quasilawyer. 


The Florida Supreme Court has 
recognized that there are areas in 
which lay organizations and 
persons, subject to the regulation of 
their own discipline, can provide 
services to the public which were, 
at one time, considered to be solely 
within the province of the lawyer. 
The preparation of simple purchase 
contracts by realtors and the 
examination of titles by title 
insurance companies are excellent 
examples of areas where 
nonlawyers can perform without 
engaging in the unauthorized 
practice of law.’ The existing case 
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law in Florida and the criteria 
applied by the Board of Governors 
and the Unauthorized Practice of 
Law Committee are such that the 
program deals only with the 
unscrupulous who seek to prey 
upon the unwary. 


Virginia Opinions Nullified 

A district judge in Virginia® has 
recently ruled against the State Bar 
of Virginia because of informal 
unauthorized practice of law 
opinions issued by that organiza- 
tion, which held that title 
companies could not examine titles 
except when such services were 
required by and furnished to a 
lawyer. As early as 1954, our own 
Supreme Court dispelled any such 
notions, holding that the services 
rendered by a title insurance 
company are not solely legal in 
nature and do not constitute the 
practice of law.® The careful and 
continuous supervision of our UPL 
program by the Supreme Court, 
and the concerned attitude of the 
Bar toward the public good, have 
kept the Florida program from 
taking positions that are 
questionable or indefensible. 

The district judge in Virginia, in 
his ruling, went on to nullify every 
UPL opinion ever rendered by the 
Virginia State Bar, at the same time 
conceding the propriety or 
impropriety of a particular UPL 
opinion must be weighed carefully 
and in consideration of the public 
good. It would appear this is a 
classic example of throwing out the 
baby with the bath water. This case 
is presently on appeal. 


Reexamine Motivations 


The current attention focused on 
professions in general by the 
Antitrust Division, as well as the 
particular interest directed at the 
legal profession, requires lawyers to 
critically reexamine their own 
motivations and the interests of the 
public as a whole. As an example, 
recently there has been a sharp 
increase in the number of persons 
who, for a fee, consult with an 
individual, prepare divorce 
pleadings and advise the individual 
how to proceed to obtain a divorce 
in pro se. The Florida Supreme 
Court has previously ruled the 
distribution of dissolution pleading 
forms by itself is not the 
unauthorized practice of law.'® 
However, the giving of consultation 
and advice as to how to correctly 
complete pleadings and how to 
proceed to obtain a divorce does 
involve legal considerations and 
constitutes the practice of law." 

This position is well reasoned, 
and fully weighs and considers the 
public good, particularly in light of 
the complex issues which may arise 
from aseemingly simple dissolution 
of marriage. However, the growing 
public interest in alternative 
methods for obtaining a dissolution 
of marriage challenges the Bar to 
consider possibilities which would 
meet this public demand. It is 
essential that the Bar continue to 
monitor the demands of the public 
in order to ensure the public good is 
served, and communicate these 
needs to the legislature and court 
for consideration. 

The unauthorized practice of law 
program in Florida is recognized as 
one of the best in the nation,!? not 
because it is more aggressive or its 
definition of the practice is more 
restrictive than that of its sister 


states, but because it truly seeks to 
serve the public. The dedication of 
volunteers throughout the state, 
augmented by competent staff 
counsel and investigators, gives the 
Supreme Court a_ tremendous 
capacity to protect the citizens of 
Florida. While the concept of the 
unauthorized practice program 
operated by members of that same 
profession may suggest some 
impropriety on its face, the actual 
operation of the program is quite 
different. It would, indeed, be a 
grave disservice to the citizens of 
Florida, or any state, should a UPL 
program be held to some magic 
antitrust formula and viewed not in 
terms of its substance, but rather 


only in terms of its form. o 
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LAWYERS’ MONOPOLY 
UNDER ATTACK 


(Continued from Page 600.) 
unauthorized practice of 
chauffeuring, define chauffeuring 
as any driving with a passenger, and 
then limit chauffeuring to 
authorized taxi drivers? The 
justification of course would be that 
driving is a potentially dangerous 
activity and could cause great 
injury to the passenger, and 
therefore must only be practiced by 
professionals. Or what if the 
executives of all U.S. steel 
companies formed the Society of 
Steel Executives for the purpose of 
- regulating business practices in the 
steel industry? Assume they drew 
up a code of ethics, defining very 
broadly the “business of being in 
the steel industry,” and limited that 
business to members of their 
society, who must of course pass an 
examination and meet arbitrary 
residency requirements. That 
would place a formidable 
roadblock in the path of any 
newcomer desiring to enter the 
business. Fortunately for the 
newcomer, though, such conduct 
would also probably violate the 
antitrust laws. 


Friendly Interaction 


The lawyers’ monopoly is often 
the result of a friendly interaction 
between legislation (drafted and 
passed by lawyers) prohibiting the 
“unauthorized practice of law” and 
by bar association rules and codes, 
which provide that a lawyer shall 
not aid a nonlawyer in the 
unauthorized practice of law, and a 
lawyer shall not practice law in a 
jurisdiction in violation of the law 
profession’s regulations in that 
jurisdiction. The bar strengthens its 
coverage of the field by often 
defining the practice of law in such 
a way as to cover just about 
anything it wants to cover. The 
Code of Professional Responsi- 
bility, for example, currently 
employs a broad and ambiguous 
definition. “Functionally,” the 
Code states, “the practice of law 
relates to the rendition of services 
for others that call for the 
professional judgment of a lawyer.” 
In turn, “professional legal 
judgment” is defined as_ the 
“educated ability to relate the 
general body and philosophy of law 


to a specific legal problem.” This 
very ambiguity has a “chilling 
effect” upon laymen, who venture 
near legal services, and has enabled 
lawyers to broaden still further the 
scope of this monopoly. 
Nonetheless, there have been 
some inroads on the lawyers’ 
traditional turf. Nearly 40 years 
ago, Karl Llewellyn chronicled 
then-current complaints of 
unauthorized practice:! 


Outsiders never admitted to the practice of 
the law are cutting everywhere into the 
lawyers’ traditional fields of work. Title 
companies are monopolizing title-search; 
trust companies are monopolizing the 
handling of estates and trusts, are even 
poaching on the drawing of wills; 
collection agencies are collecting; 
automobile owners’ associations break in 
upon the Bar’s duty and prerogative of 
representing automobile owners; C.P.A.s are 
absorbing as much of modern tax business as 
does the Bar; little “bars” of nonlawyer 


specialists move into each government 
department before which it pays to practice; 
interpreters and notaries and consuls and 
social workers move in to absorb what 
would be the legal business of foreign 
language groups; political fixers fix—and all 
of this is but the beginning. 

How right Llewellyn was! 
Today’s bar finds itself not only 
pitted against lay people but also 
against do-it-yourself books and 
kits complete with all the necessary 
forms for divorcing your spouse or 
writing your will. The bar is 
increasingly finding itself facing 
competition from “outsiders” who 
have not been admitted to the 
practice of law. 


Alternatives to Legal Services 


Let me begin by assuring you that 
the Department of Justice does not 
advocate doing away with all 
notions of professionalism, 


Issuance of UPL Opinions 
Halted in Virginia 


U.S. District Judge Robert R. Merhige, 
Jr.,handed down an order on April 25, 
1977, which could have far-reaching 
effects with regard to the issuance of 
unauthorized practice of law opinions. 
The case involved is styled Surety Title 
Insurance Agency, Inc., Plaintiff, v. 
Virginia State Bar, Defendant, and the 
first round, decided by the district 
court, was won by Surety Title. The 
controversy revolved around Surety 
Title’s allegation that the Virginia State 
Bar’s practice of issuing advisory 
opinions on the unauthorized practice 
of law, when joined with the threat of 
disciplinary proceedings against 
attorneys (for aiding a nonlawyer in the 
unauthorized practice of law), 
constituted an illegal restraint of 
commerce in the area cf title insurance 
in violation of Sections 1 and 2 of the 
Sherman Act. Surety Title successfully 
argued that the method used by the 
Virginia State Bar to issue UPL opinions 
violated the federal antitrust laws. 
Surety Title did not specifically attack 
the merits of the UPL opinions 
themselves. 


Judge Merhige ordered that, “... (a) 
the issuance by defendant of opinions 
or similiar documents purporting to 
define the practice of law is unlawful and 
in the instant case is violative of Sections 
1 and 2 of the Sherman Act, 15 U.S.C. $§ 
1 and 2; (b) the defendant, Virginia 
State Bar, its officers, agents and 
employees be, and they are hereby, 


enjoined from issuing any further 
opinions or documents purporting to 
define the practice of law and said 
defendant is directed to expunge from 
its records all such prior opinions; 
further, the defendant, Virginia State 
Bar, through its appropriate officer 
shall forthwith notify its membership of 
said expungement.” 

In a memorandum which 
accompanied the order, Judge Merhige 
detailed the procedure under which the 
Virginia State Bar issued advisory 
opinions. He found that, “The advisory 
opinions are not rendered in an 
adjudicative or adversarial context,” 
and further that, “. . . advisory opinions 
are issued by lawyers in response to 
questions submitted by lawyers and no 
provision is made to inject the 
participation of noninterested parties 
into the process.” 

Next, the court explored the history 
of the UPL opinions which dealt with 
the activities of title insurance 
companies. The court noted that, 
“Unauthorized Practice of Law 
Opinion 43 states that a title company 
would be engaging in the unauthorized 
practice of law should it issue a title 
insurance policy to a nonlawyer based 
upon a title examination conducted by 
lay employees of the company.” 

Then Judge Merhige turned his 
attention to the genesis of the plaintiff, 
Surety Title Insurance Agency, Inc. He 
found that, “The plaintiff proposes to 
lower the cost of title insurance by 
eliminating the services of an attorney 
in a transaction between the purchaser 
of such insurance and the title insurance 
company.” 
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professional responsibility, and 
quality control in the practice of 
law. Certainly there are many tasks 
which require a broad knowledge 
of legal principles, statutes and 
cases. Certainly also lawyers as a 
group perform many tasks better 
than most nonlawyers. But the 
important issue is whether this 
justifies lawyers in excluding all 
competition—all alternative forms 
of services usually considered 
“legal services” which nonlawyers 
may wish to offer. This is hardly an 
academic question. Legal service 
clinics, specializing in a limited 
number of routine matters, debt 
collection agencies, and tax 
counseling companies provide a 
daily illustration that efficient and 
effective alternatives do exist. 
What interest, then, justifies a 
blanket prohibition on unauth- 


orized practice? The most common 
response points to the client as the 
one who is being protected, even 
the client who has made a reasoned 
judgment that he prefers to have 
some “legal” tasks performed by a 
person—one who may be a skilled 
specialist in a particular area but 
who simply happens not to be a 
lawyer. This justification suffers a 
bit, however, from the explicit 
concession in the Code that a 
layman may represent himself. 
However, even assuming a lawyer 
performs a specific task better than 
a nonlawyer, what about the 
interest of the client who would 
prefer to sacrifice a bit of quality 
for a lower price? Or the client who 
must go without the service because 
the lawyer’s fee is too high and there 
is no competitor offering a less 
expensive alternative? 


The court then noted that transfer of 
real property involves the preparation 
of a deed and that the Supreme Court of 
Virginia had held that only an attorney 
may prepare one. Surety Title’s 
dilemma came when trying to get 
an attorney to prepare a deed for a 
transaction where Surety supplied title 
insurance in a fashion contrary to the 
UPL opinions. Few Virginia lawyers 
appeared to be willing to risk discip- 
linary sanctions by preparing deeds in 
such transactions and thus exposing 
themselves to a charge of aiding 
the unauthorized practice of law. The 
bottom line, according to Judge 
Merhige, is that, “There is similarly no 
disputing that the defendant's issuance 
of Unauthorized Practice of Law 
opinions has had an anticompetitive 
effect, if not purpose.” 

Obviously, such a finding meant that 
the Virginia State Bar had violated the 
Sherman Act, unless it fit within the 
state action exception set out in Parker 
v.Brown.Thecourt then discussed 
the Parker doctrine at some length, 
citing the recent modifications 
to it announced by the U.S. Supreme 
Court in Goldfarb v. Virginia State Bar, 
and in Cantor The Detroit Edison Co. 
and citing decisions by various U.S. 
circuit courts of appeals. 


Judge Merhige admitted that “Just 
how the antitrust laws apply to the 
regulation of professions is an evolving 
area of law.” Nevertheless, he 
discerned from the case law at hand 
that “The ‘threshold inquiry’ is whether 
the contested activity is compelled by 
the state acting as sovereign.” (It should 


be noted that the U.S. Supreme Court 
shed more light on the question of the 
state action exception subsequent to 
Judge Merhige’s decision in Bates et al. 
v. State Bar of Arizona.) Although 
Judge Merhige found that the issuance 
of UPL opinions in Virginia was 
compelled by the state, he still found 
the practice wanting under the antitrust 
laws. He pointed to the facts that only 
attorneys can obtain the opinions, that 
lawyers can “. . . define the extent 
of their own monopoly,” and that there 
is no judicial review of the opinions 
to support this conclusion. 

Finally, the court concluded by 
writing that 

...not only is the Unauthorized Practice of 
Law opinion process tenuously related to the 
state interest it purports to advance, but it 
operates in a decidedly anti-competitive 
fashion offensive to notions of basic fairness. 
It does not act to advance the consumer 
interest, but merely that of the attorney. It is 
neither necessary to, nor are its 
anticompetitive effects reasonable in light 
of, the justifying state interest. Accordingly, 
the state action exemption is not available to 
the defendant. 


The court withheld a ruling on the 
question of damages. 

The final order was appealed to the 
U.S. Fourth Circuit Court of Appeals at 
Richmond, Virginia. 


Editors Note — Permissible conduct 
regarding the practice of law by title 
insurance companies has been delineated in 
Florida by the Florida Supreme Court in 
Cooperman et. al. v. West Coast Title 
Company, 75 So. 2d 818 (Fla. 1954) and in 
The Florida Bar v. McPhee 195 So. 2d 552 
(Fla, 1967). 


The importance of preserving the 
integrity of the legal system is 
another justification offered in 
support of unauthorized practice 
rules. Of course we don’t want the 
error-filled trials that would result if 
laymen unfamiliar with the rules of 
evidence and procedure were to 
litigate complex civil and criminal 
cases. On the other hand, that’s not 
an area in which laymen are 
offering their services. In the areas 
where lay competition is arising, 
many of the tasks can be 
standardized and that means it is a 
lot easier to devise tests for 
certifying or licensing qualified 
persons. The possibilities for 
preserving some sort of quality 
control over legal services are 
numerous, and they will require a 
lot of thought. But one thing is 
clear—neither the interest of the 
consumer, nor the interest of the 
system, justifies a lawyer-defined, 
across-the-board ban on the 
unauthorized practice of law. The 
client and the system can be 
protected adequately by 
restrictions that focus on protecting 
quality, and that does not always 
justify allowing lawyers to exclude 
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all competition from their line of 
work. 

The fact that the bar has been 

using unauthorized practice rules 
for decades to restrict competition 
from efficient outsiders is evidence 
that the bar realizes it is fighting in 
its own economic self-interest. As 
long ago as 1938, a classic article 
about unauthorized practice spoke 
of the inevitable encroachment by 
title companies upon the legal 
practitioner’s ancient fields:? 
A title company simply can more effectively 
gather records than the ordinary lawyer can; 
and over the years it can therefore organize 
to do a job both more quickly, more 
effectively and more cheaply; it can issue 
insurance which the ordinary lawyer cannot, 
against its own error or negligence. It offers a 
better social machinery for the job. In sucha 
case, over the long haul, there is only one 
answer: acceptance of the better machinery, 
and revamping and regulating it to get rid of 
its peculiar abuses and defects. 


Surety Title Case 


Nonetheless, years later here’s the 
organized bar still fighting the 
battle and raising barriers to title 
insurance companies, as evidenced 
by the recent Surety Title Insurance 
case.’ The organized bar suffered a 
bit of a setback in that case 
however. The case arose in 
Virginia. (You all remember 
Virginia—that was the state that 
brought you Goldfarb and ended 
bar association minimum fee 
schedules.) The plaintiff, a title 
insurance agency, alleged that the 
state bar’s practice of issuing 
advisory opinions relating to ethics 
and the unauthorized practice of 
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law, coupled with the threat of 
disciplinary proceedings, illegally 
restrained competition in the area 
of title insurance. At issue there was 
an opinion by the Council of the 
Virginia State Bar holding that 
conducting a title search constitutes 
the practice of law. Attorneys 
boycotted real estate transactions 
where the title search was not 
performed by a lawyer. That did a 
rather effective job of eliminating 
competition from title insurers in 
title searches. 

The district court enjoined the 
Virginia State Bar from issuing any 
further opinions purporting to 
define the practice of law, and 
ordered the bar to expunge from its 
records all such prior opinions. 

This is a potentially far-reaching 
decision. The underlying principle 
could be used to reach other bar 
associations, other subject matter 
areas and other professions. 

Consider, for example, arrange- 
ments between the organized bar 
and other professions which 
operate to divide commercial 
responsibilities. Specifically, the 
American Bar Association has 
entered into “statements of 
principles’ concerning the 
relationship between the practice 
of law and a variety of other 
professions and occupations, 
including accountants, claims 
adjusters, publishers, social 
workers and professional 
engineers. These documents set 
forth the joint views of the 
professions as to which activities 
fall within the practice of which 
profession. Many provide that each 
profession will advise its clients to 
seek out members of the other 
profession in appropriate 
circumstances. As a general rule, 
traditional antitrust principles 
prohibit agreements among 
competitors to allocate markets, 
bids, or functions. Such “statements 
of principles” would appear to raise 
serious questions of legality under 
the antitrust laws. 

Clearly not every decision by an 
association to limit or bestow 
benefits upon its members violates 
the Sherman Act. For example, the 
Fifth Circuit ruled recently that the 
American Quarter Horse 
Association had the right to refuse 
register a colt with excessive white 
markings in the wrong places.* The 
court there concluded that the ban 
on registration of “excessively 


white” horses is “valid as a 
substantive dividing line between 
the quarter horse and other breeds,” 
and that such limitations on entry 
actually promoted competition. 
(However, on due process grounds, 
the colt was entitled to a hearing on 
its pedigree and conformation 
before being rejected.) 

The Surety Title Insurance and 
Quarter Horse cases illustrate the 
kind of balancing approach I would 
expect the courts to use in this area. 
The courts want to know: (1) what 
are the justifications for the 
restrictive rule; (2) was the rule 
implemented more restrictively 
than necessary; (3) what are the 
individual and societal interests 
affected by the rule; and (4) are the 
restrictions on competition 
necessary, and no broader than 
necessary, in light of all the 
justifications and interests? The 
court in the Surety Title Insurance 
case, for example, acknowledged 
the public’s interest in ensuring the 
high quality and integrity of 
persons rendering legal service, but 
concluded that the Unauthorized 
Practice of Law opinion process 
was more anticompetitive than 
necessary to protect these interests. 
The court also noted that criminal 
sanctions were available to deter 
laymen from engaging in the 
unauthorized practice of law, 
whereas the advisory opinion 
process, which was not available to 
a layman needing advice, did not 
operate to deter laymen and protect 
the public. 


Beneficiaries Making Rules 


The heart of the Justice 
Department’s concern with bar 
association activities in the 
unauthorized practice of law area is 
that such activities are an example 
of the most dangerous form of self- 
regulation—regulation in which the 
primary beneficiaries are making 
the rules, in this case by defining the 
scope of their own monopoly 
business. The Supreme Court has 
already spoken out in due process 
terms on the problems inherent in 
allowing a business or profession to 
define and control its own 
monopoly, and a review of that case 
will be useful to understanding 
what the bar may be getting itself 
into. 

In Gibson v. Berryhill® the U.S. 
Supreme Court dealt with a classic 
saga of the abuses of self- 
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regulation. The setting was the 
practice of optometry in Alabama. 
Alabama licenses optometrists, and 
the regulatory body is the Alabama 
Board of Optometry. As of the time 
of the case, membership on the 
board was limited to members of 
the Alabama Optometric 
Association. The Alabama 
Optometric Association was a 
professional association whose 
membership was limited to 
“independent” practitioners, as 
opposed to practitioners employed 
by corporations. 

The association filed charges 
with the board against various 
optometrists charging them with 
unprofessional conduct and seeking 
the revocation of their licenses. All 
the optometrists charged were 
salaried employees of Lee Optical 
Co., which engaged in the business 
of selling (and also advertising) 
eyeglasses. Two days later, the 
board filed a suit of its own against 
Lee Optical, seeking to enjoin it 
from engaging in “the unlawful 
practice of optometry.” 

Here was in fact the worst of the 
“imaginary horribles.” The state 
had given the power to regulate 
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optometrists to a board composed 
of other optometrists and, in fact, 
required by law that they be 
“independent” optometrists. The 
board then proceeded to take 
action which would have the effect 
of eliminating the main source of 
competition to “independent” 
optometrists, the corporate seller. 
The board’s action eventually could 
have put nearly half the 
optometrists in Alabama out of 
business. 

A three-judge court enjoined 
further action by the board and the 
Supreme Court affirmed. The 
Court held that the Board was so 
biased by its own _ pecuniary 
interests that it could not 
constitutionally continue its 
proceedings. If all corporate- 
employed optometrists were 
forced out of practice, the 
individual members of the board, 
and other ‘‘independent’”’ 
optometrists, would fall heir to a 
substantial amount of business. 

Consistent with this decision, 
some states are adding lay members 
to the governing boards of their bar. 
Governor Brown of California, for 
example, recently placed several 


lay members on the state bar board 
of governors. Unfortunately, some 
of the lawyer members have 
reacted quite negatively and have 
recently accused the Governor of 
attempting to control the state bar. 


Bar Admissions 


The unauthorized practice of law 
problem arises in a more subtle 
form in the context of admissions 
and specialization requirements. As 
long as bar admissions require- 
ments are established and 
administered solely by practicing 
lawyers, the potential is there for 
those who make the rules to put the 
economic interests of existing 
members before the public interest. 
It belabors the obvious to point out 
that practicing lawyers would 
benefit from restricting entry into 
practice in their state. The fact that 
some form of examination may be 
necessary to assure qualified 
lawyers does not explain the strange 
fluctuations in the failure rates on 
some state bar examinations which 
occur from time to time. The use of 
arbitrary criteria unrelated to 
competence, such as_ residency 
requirements, is an even stronger 
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indication that restrictive admission 
practices are often imposed and 
operate primarily for the benefit of 
lawyers. Given the increasing 
adoption of uniform laws across the 
country, it may also be time to 
question the justification for 
separate bar examination and 
admission requirements in each 
state. 


The trend toward certification or 
specialization programs raises 
similar problems. Many specializ- 
tion programs require little more 
than certain minimum years in 
practice as the key to holding 
oneself out as a specialist. Again, 
such programs contain the danger 
of being used to protect incumbent 
practitioners, rather than to convey 
information to the public about a 
lawyer's qualifications. The same 
effort to preserve and protect the 
legal services monopoly is 
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evidenced by efforts to limit the 
scope of work that may be 
performed by paralegals, and in 
some jurisdictions to require 
certification of paralegals. 

Of course, there are similar 
restrictive practices employed by 
other professions, and of course the 
Department of Justice is taking 
steps in those areas as well. 

Loosening the organized bar’s 
grip on the legal services monopoly 
would not spell the end of the legal 
profession nor would it deprive 
lawyers of their livelihood. Personal 
and business relationships are 
becoming more rather than less 
complex in our society, and people 
and businesses continue to rely 
upon lawyers to structure their 
transactions and settle their fights. 
As specialized nonlawyer business 
outfits arise that can offer limited 
legal services at lower prices and on 
a mass or standardized basis, the 
bar will find less and less demand 
for its skill for individualized 
counseling in those areas. But 
lawyers are not dinosaurs. Legal 
minds can adapt to changing 
demands and can develop new 
methods of practice, new modes of 
legal service delivery, and new 
fields of expertise. 

Competition from nonlawyers is 
knocking at the door of the bar— 
and the bar would do well to 
examine its traditional opposition to 
such competition. It is time the legal 
profession asked itself what it can 
do to better fill the legal needs of 
the great majority of Americans 
who have never been able to 
afford legal services. To the extent 
that the bar continues to raise the 
ancient rule prohibiting the 
unauthorized practice of law as a 
shield to restrict competition and 
protect its economic self-interest it 
is not only flirting with antitrust 
liability, it is turning its back on its 
professional responsibilities. Oo 
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Interspousal Gifts 


By Joel R. Lavender and 
James H. Murray, Jr. 


There may be three distinct 
federal tax ramifications with 
regard to gifts between spouses: a 
gift tax may result, the estate tax 
liability may be changed, and the 
income tax of the spouses may be 
affected. Some of the intricacies of 
the federal tax consequences have 
been brought about by the Tax 
Reform Act of 1976. The 
applicability and relationship of 
these taxes will be discussed below. 


Gift Tax 


Gifts may arise in enumerable 
fashions. For example, the 
forgiveness of a debt or the creation 
of a trust may result in a taxable 
gift.! Moreover, donative intent is 
not an essential element in the 
application of the gift tax. The 
objective facts and the circum- 
stances surrounding the transfer 
will be determinative.*? Assuming 
arguendo that a valid gift for gift tax 
purposes has been completed, the 
first inquiry concerns whether such 
gift was of a present interest or a 
future interest. 

Treasury Regulations provide 
that a future interest includes 
remainders, reversions and other 
interests or estates, whether vested 
or contingent, whether or not 
supported by a particular interest or 
estate, which are limited to 
commence in use, possession or 
enjoyment at some future date or 
time. The term excludes existing 
contractual rights which are to be 
satisfied by payments in the future, 
such as a life insurance policy.® 
Contrariwise, the regulations 
provide that an unrestricted right to 
the immediate use, possession or 
enjoyment of property or income 
from property is a present interest 
in property.‘ The import of the 
schism between a present interest 
and a future interest lies with the 
availability of the annual exclusion. 

An annual exclusion of $3,000 is 
available to a donor for gifts made 
to each and every donee during the 
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year, where such gifts constitute 
present interests. Hence, one 
spouse may gift over to another 
spouse a present interest in 
property which would entitle the 
donor spouse to exclude the first 
$3,000 in determining the amount of 
taxable gifts in that particular year. 

There is an additional benefit, to 
the extent of the annual exclusion, 
which is related to transfers made in 
contemplation of death. The Tax 
Reform Act of 1976 requires that all 
gifts within three years of death, 
which are made subsequent to 1976, 
be includable in the donor 
decedent’s gross estate.5 However, 
to the extent that the $3,000 annual 
exclusion was available, such 
transfers will not be included in the 
donor decedent’s gross estate if it 
was not the result of gift splitting.® 

In addition to the annual 
exclusion, there is a _ marital 
deduction permitted under certain 
circumstances for gifts between 
spouses. Generally, for the gift tax 
marital deduction to be available, 
the gift must not be considered a 
terminable interest.’ 

The regulations denote that a 
terminable interest in property is an 
interest which will terminate or fail 
on the lapse of time or on the 
occurrence or failure to occur of 
some contingency. Life estates, 
terms for years, annuities, patents 
and copyrights are therefore 
terminable interests. However, a 
bond, note or similar contractual 
obligation, the discharge of which 
would not have the effect of an 
annuity or term for years, is not a 
terminable interest.® 

There are three distinct phases in 
the calculation of the gift tax marital 
deduction. The first $100,000 of 
lifetime gifts to the donor’s spouse 
flows untaxed. The subsequent 
$100,000 of such gifts is fully taxed. 
Finally, lifetime gifts to a spouse 
which exceed $200,000 are subject 
to gift tax only to the extent of 50 
percent of such excess. As noted 


tax low notes 


above, the annual exclusion is in 
addition to the benefits provided 
by the gift tax marital deduction. 
Moreover, marital deductions 
claimed under the predecessor of 
Section 2523 will not abrogate nor 
generally affect the marital 
deduction provisions presently in 
force. 

It would appear that only one 
$100,000 deduction is permitted per 
donor regardless of the number of 
spouses.?® 

A transfer that would suffice for 
the gift tax marital deduction may 
have a concommitant effect on the 
estate tax marital deduction. The 
effect of the gift tax marital 
deduction on the estate tax marital 
deduction will be discussed below. 
The estate and gift tax 
repercussions and the calculation of 
the respective marital deductions 
were brought about by the Tax 
Reform Act of 1976. 

Internal Revenue Code Section 
2515 is a departure from the general 
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TAX LAW NOTES 


gift tax laws with regard to the 
establishment of certain otherwise 
taxable gifts. Section 2515 is, 
however, limited in scope to the 
creation between spouses of a 
tenancy by the entirety or joint 
tenancy with right of survivorship 
in real property. Hence, the rules 
applicable to Section 2515 do not 
encompass personal property nor 
pertain to nonspouses. The essence 
of Section 2515 is not to establish a 
taxable gift between spouses upon 
the creation of a tenancy by the 
entirety or joint tenancy with right 
of survivorship in real property, 
albeit one spouse achieves a greater 
equity than he has contributed. In 
order to create a taxable transfer in 
such a situation, an affirmative 
election must be made by the donor 
spouse in a timely filed gift tax 
return. In the event such a gift is to 
be considered a taxable event, 
election is requisite even though the 
“annual exclusion” of $3,000 may 
alleviate any tax due on such gift.'° 
Once the election is initiated, the 
consequences are manifest to each 
addition made to the value of the 
subject property. Additions in value 
will include mortgage payments on 
debts against the property. If such 
additions exceed the $3,000 annual 
exclusion, a gift tax return is 
required to be filed. However, 
mere appreciation in value to the 
property does not constitute an 
addition to the value of the 
property.!! If the donor does not so 
duly elect, a taxable gift is not 
considered to have been completed 
until the termination of the tenancy 
(provided the termination occurs 


otherwise than by death of a 
spouse). 

It is important to determine the 
value of gifts for gift tax purposes. 
Generally, the value is relative to 
the value of the property interest 
relinquished by the donor. Where 
jointly held property is concerned, 
an actuarial determination may be 
mandated.'* Section 2515 may 
impose an exception to this general 
rule. 

There may be a _ substantial 
valuation advantage in creating a 
gift of real property pursuant to 
Section 2515. Section 2515(c)(3) 
merely requires that the retained 
interest of each spouse be treated as 
one-half the value of the entire 
interest. Therefore, actuarial 
computations are unnecessary. For 
example, an older donor can 
transfer to a younger donee one- 
half of the entire subject property 
while minimizing the gift tax 
valuation. There will, although, bea 
corollary estate tax effect which 
will be discussed below. 

The above rules concerning real 
property held by spouses as tenants 
by the entirety or joint tenants with 
right of survivorship is only valid 
where the tenancy was created 
after 1976. Therefore, all such 
jointly held property should be 
reviewed to determine the date of 
its creation, whether or not an 
election has been made, and 
whether or not a recreation and an 
election should now be made. The 
same type of analysis should be 
conducted to determine if real 
property should now be held in a 
joint tenancy if previously not so 
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satisfied, property may pass from 
one spouse to another without 
incurring any estate tax. Such a 
transfer at death is commonly 
referred to as the estate tax marital 
deduction.'* 

The estate tax marital deduction 
is permitted in computing taxable 
estates of citizens or residents of the 
United States, but the estate of a 
nonresident alien is not allowed a 
marital deduction unless provided 
by a convention with a foreign 
country. It is limited to property 
which was includable in the 
decedent spouse's gross estate and 
which passed to the surviving 
spouse. However, the property 
interest passing to the surviving 
spouse must not be terminable. The 
denotation of a terminable interest 
is similar to that which is found in 
the gift tax marital deduction 
regulations discussed above.'4 

The maximum marital deduction 
permitted for estates of decedents 
dying after December 31, 1976, is 
equal to the greater of one-half the 
decedent's adjusted gross estate or 
$250,000.'5 There is, however, a 
caveat—the deduction is limited to 
50 percent of the adjusted gross 
estate for those decedents dying 
before 1979 who transfer property 
to their surviving spouse by means 
of a maximum marital deduction 
formula clause in a will or trust that 
was executed before January 1, 
1977, and which was not amended 
at any time prior to the decedent’s 
death. Nevertheless, a change in the 
maximum marital deduction 
formula clause in a will or trust 
executed prior to 1977 would not be 
required if a state law was enacted 
construing the maximum marital 
deduction formula clause existing 
in such a will or trust as referring to 
the maximum marital deduction of 
$250,000 as outlined above.'* To 
date, Florida’s legislative forum has 
not seen fit to enact such a law. 
Hence, it is advisable to review all 
wills and trusts to determine 
whether or not a new marital 
deduction formula clause should be 
utilized in the pre-1977 instruments. 

It was observed that the gift tax 
marital deduction has a direct, 
although postponed, effect on the 
estate tax marital deduction. The 
Tax Reform Act of 1976 eliminated 
the distinction between inter vivos 
and testamentary transfers by 
applying a unified rate schedule 
(previously gifts were taxed at a 
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rate of 75 percent of the estate tax 
rates) based on cumulative inter 
vivos and testamentary transfers. 
Further, unified credits were 
substituted for the $30,000 gift tax 
specific exemption and the $60,000 
estate tax exemption. Despite the 
foregoing, it may be advisable to 
make a gift between the spouses of 
$103,000 whereby such gift 
qualifies for the marital deduction 
and annual exclusion. Such a gift 
will not result in the payment of any 
gift tax, although there will be a 
direct, yet postponed, adjustment 
to the estate tax marital deduction. 

The thrust of such gift will be to 
eliminate any future appreciation, 
with regard to the subject property, 
from the donor’s estate. 
Furthermore, the $3,000 annual 
exclusion is available, which will 
offset a like amount from gift 
taxation. Generally, the annual 
exclusion portion of such a gift will 
not be taken into account in 
evaluating a transfer in 
contemplation of death. However, 
different treatment is afforded to 
split gifts made by the husband and 
wife to third parties.'” To the extent 
gifts are made by the decedent 
more than three years prior to his 
demise, gift taxes paid thereon will 
not be considered part of his gross 
estate; gift taxes paid by the 
decedent or his estate on transfers 
made by the decedent within three 
years of death are includable in the 
decedent’s gross estate. 

For these reasons, it may be 
advisable to continue making 
annual gifts to the spouse to the 
extent qualifying for the annual 
exclusion. There are, however, two 
tangential consequences attendant 
to the $3,000 annual exclusion as it 
relates to the reduction of the estate 
tax marital deduction. Where gifts 
are made in contemplation of death 
to a spouse, the amount of the gifts 
in excess of the $3,000 annual 
exclusion are includable in the gross 
estate of the decedent donor’s 
spouse, and the benefit of the 
additional gift tax marital 
deduction will be lost. An example 
should be informative: 


T makes a cash gift of $103,000 to his spouse 
on November 1, 1977, and dies on December 
31, 1979, with and adjusted gross estate 
(excluding prior gifts) of $300,000. The 
$100,000 gift within three years of death 
must be added back, making the adjusted 
gross estate $400,000. The otherwise 
allowable estate tax marital deduction of 
$250,000 must be reduced to $201,500, 
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making the taxable estate $198,500 and the 
tax after deducting the unified credits of 
38,000 would be $15,350. 


However, there is no provision for 
restoration of the reduction in the 
allowable estate tax marital 
deduction. The Technical 
Corrections Act of 1977, if adopted, 
would restore any such reduction 
caused by such a gift held 
includable as a transfer in 
contemplation of death.!* 

A similar result is attained with 
regard to interspousal gifts which 
otherwise qualify for the annual 
exclusion. Once again, the 
proposed Technical Corrections 
Act of 1977 mandates the exclusion 
of any gift not required to be 
included in a gift tax return from the 
computation of the reduction of the 
estate tax marital deduction.'® The 
following example should be 
illustrative of this rule: 

Assume T has made no gifts prior to 
November 1, 1977, and makes the following 


gifts to his spouse on November 1, 1977, and 


makes no further gifts to his spouse prior to 
his death: 


Amount of 11/1/77 gift 
qualifying for marital 


deduction $ 103,000 
Allowable exclusion ($ 3,000) 
Allowable gift tax 

marital deduction ($ 100,000) 
Taxable gifts 0 
Tentative gift tax 0 
Allowable credit 0 

Gift Tax Due 0 
Reduction of allowable estate 
tax marital deduction $48,500 


The changes contemplated by the 
Technical Corrections Act of 1977 
will result in a $50,000 reduction of 
the allowable estate tax marital 
deduction. 

Perhaps the most important 
potential advantage of making a 
qualified gift to a spouse, up to a 
maximum of $100,000, lies with the 


fortuitous sequence of demise of 
the spouses. A hypothetical 
example is illustrative of the 
foregoing. Assume the husband is 
older than his wife and he has an 
adjusted gross estate of $1 million 
while his wife has no adjusted gross 
estate. The husband’s will leaves 
everything to his wife, while the 
wife’s will leaves everything to their 
children. Actuarily speaking, the 
husband should predecease his wife 
if they are of the same age. In sucha 
situation, there would be no 
advantage of making a $100,000 gift 
from the husband to his wife since 
there would be a _ correlative 
diminution of the estate tax marital 
deduction as a result of the lifetime 
gift, and furthermore the wife 
would ultimately obtain all of the 
husband’s assets subjecting them to 
estate tax upon her death. 
However, in the event the wife 
were to predecease the husband, a 
substantial savings can be achieved. 
The husband's adjusted gross estate 
has been reduced to $900,000 while 
the wife’s adjusted gross estate has 
increased to $100,000, the full 
amount of which will not be subject 
to tax upon her death as the Section 
2010 unified credit would be 
imposed upon to abolish any tax 
due on the wife’s bequest to her 
children. Hence, we have 
eliminated $100,000 from _ the 
husband’s estate which otherwise 
would have been subject to the 
maximum tax on his estate without 
incurring any estate or gift taxes. 
It was noted previously that there 
may be an interplay between the 
estate and gift tax marital 
deductions. The maximum 
allowable estate tax marital 
deduction is subject to reduction if 
the decedent made inter vivos gifts, 
after December 31, 1976, to the 
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decedent’s spouse, which were in 
the aggregate less than $200,000. 


The following formula can be 
utilized in calculating the 
diminution to the estate tax marital 
deduction. First, determine the 
aggregate amount of gifts made 
after December 31, 1976, which 
were subject to the gift tax marital 
deduction. If the aggregate is 
$100,000 or less, then multiply it by 
50 percent. The product is the 
amount of the reduction to the 
estate tax marital deduction. In the 
event the total amount of gifts made 
after December 31, 1976, which 
were subject to the gift tax marital 
deduction, were in excess of 
$100,000 but $200,000 or less, then 
subtract the amount of such gifts 
from $200,000 and multiply the 
difference by 50 percent. The 
product will be the extent of the 
reduction to the estate tax marital 
deduction. Any such gifts which in 
the aggregate exceed $200,000 
merely reduce the estate tax marital 
deduction by 59 percent of the sum 
of such gifts. (This formula should 
be read in light of the Proposed 
Technical Correction Bill of 1977 as 
discussed above.) 


It was previously alluded to that 
gifts made pursuant to Section 2515 
which were subject to gift tax had a 
correlative effect on the spouses’ 
estates. The general rule is that 
where property is jointly held the 
full value of such property is to be 
included in the estate of the joint 
tenant to first die, except to the 
extent the surviving tenant can 
prove contribution.” The Tax 
Reform Act of 1976 has created 
certain explicit exceptions to the 
general rule. In the case of any 
qualified joint interest, the value 
included in the gross estate with 


respect to such interest isa flat 50 
percent of the value of such 
qualified joint interest. 


The term qualified joint interest*! 
means 
any interest in property held by the decedent 


and the decedent’s spouse as joint tenants or 
as tenants by the entirety, but only if; 

(A) such joint interest was created by the 
decedent, the decedent’s spouse, or both, 


(B) (i) in the case of personal property, the 
creation of such joint interest constituted in 
whole or in part a gift..., or 

(ii) in the case of real property, an 
election under Section 2515 applies with 
respect to the creation of such joint interest, 
and 


(C) in the case of a joint tenancy, only the 
decedent and the decedent’s spouse are joint 
tenants. 


In essence, where the previously 
discussed Section 2515 election had 
been duly made, only one-half of 
the value of the property subject to 
said election will be included in the 
estate of the spouse to first become 
deceased regardless of contribu- 
tion. This is harmonious with the 
concept of treating the other half 
interest as a taxable gift. The rule is 
not quite as logical with regard to 
qualified joint interests in personal 
property. 


Where spouses make gifts of 
personal property to each other and 
the interest so gifted is less than the 
entire interest, generally, an 
actuarial computation is required.” 
Nonetheless, Section 2040, as 
amended, would permit half the 
value to be eliminated from the 
decedent’s estate, even though a 
gift tax was paid on more or less 
than one-half the value of such 
property. Congress apparently 
recognized this incongruity and is 
prepared through the Technical 
Corrections Act of 1977, Section 
3(k), to correct it. (The Act contains 
an exception in special situations, 
such as a gift involving a joint and 
survivor annuity). 


Income Tax 
A basic tax election available to 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$2.00 Prepaid - 10 for $17.50 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT] MONTH OF] PAYMENTS] ADD'L | 
LOAN ist PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


‘J 


individuals is the opportunity that 
married taxpayers have to file 
either joint or separate income tax 
returns.2> Generally, when a 
completed gift of property has 
been made all benefits derived 
therefrom will flow to the recipient. 
Hence, if the donor transfers 
income producing property, the 
donee will then receive all income 
therefrom. This has commonly 
become known as the “fruit of the 
tree doctrine.””4 


It is conceivable that a gift of 
income producing property may 
create a situation whereby it would 
be advantageous for the spouses to 
file separate income tax returns. For 
example, if the husband’s taxable 
income were $100,000, assuming 
arguendo that no part of such 
income was subject to the favorable 
maximum tax on earned income, his 
tax would be $55,490. If the 
husband were in a position to shift 
$10,000 of such income over to his 
spouse — thereby resulting in a 
taxable income of $90,000 — his tax 
would be $48,590 or $6,900 less. In 
this situation, the spouse would 
have taxable income of $10,000 
resulting in a $2,183 tax obligation. 
The net result is a net tax savings of 
$4,717. It should be noted, 
however, that the filing of separate 
returns may result in adjustments to 
the standard deduction, itemized 
deductions, dependency exemp- 
tions, etc., which were not 
considered in the above illustration. 


FOOTNOTES 
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2 Treas. Reg. 25.2511-1(g) 
3 Treas. Reg. 25.2503-3(a) 
‘ Treas. Reg. 25.2503(b) 

5 L.R.C. §2035 

T.R.C. §2035(b) (2) 

7 LR.C. §2523(b) 
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T.R.C. §2523(a)(2) 

1 T.R.C. §2515(c)(1) 

TR.C. §2515(c)(2) 

12 T.R.C. 25.2515-2 
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'6 §2002(d)(1), P.L. 94-455 
7 LR.C. 2035(b) (2) 
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Florida’s Speedy Trial Rule - 
Certainty or Confusion? 


By Kirk N. Kirkconnell and Chandler R. Muller 


Rule 3.191 of the Florida Rules of 
Criminal Procedure relating to 
speedy trial was promulgated by 
the Florida Supreme Court in order 
to “implement the constitutionally 
guaranteed right to a speedy trial”! 
guaranteed by the sixth amendment 
of the United States Constitution 
and $16 of the Declaration of Rights 
of the Florida Constitution of 1968. 
The rule was adopted as an 
emergency measure in 197]? and is 
in accord with Rule 3.025 Fla. R. 
Crim. P. “to secure the just, speedy, 
and efficient disposition of criminal 
cases....” 

Whether the implementation of 
the rule has achieved its stated 
purpose is open to question. Justice 
Ervin of the Florida Supreme Court 
has noted: 

I have carefully reviewed our speedy trial 
decisions since we adopted the Rule and am 
convinced that now the Rule is greatly 
emasculated. It has become by our 
interpretations more a pretense and sham 
than a real mechanism to further the speedy 
disposition of criminal cases. Like 
Marlborough of history, with our Rule we 
marched up the hill of trial progress with 
fanfair and flourish, but then retreated step 
by step in the face of the resistance of the old 
order of things.° 

Some major areas of litigation are 
the subject of this article. 


Speedy Trial Without Demand 


Rule 3.191(a)(1) Fla. R. Crim. P. 
provides that every person charged 
by indictment or information shall 
be brought to trial within 90 days if 
the crime charged is a misdemeanor 
and within 180 days if a felony. The 
time period begins to run when the 
person is taken into custody as a 
result of the conduct or criminal 
episode giving rise to the crime 
charged. If not brought to trial 
within the time frame, the court 
shall grant a motion discharging the 
defendant from further prosecution 
after establishing that the 
defendant was continuously 
available for trial. 


When do the speedy trial periods 
commence? Rule 3.191(a)(1) 
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contains two distinct concepts, each 
of which must be considered in 
determining the commencement 
date of the speedy trial periods 
contained therein. First is the 
concept of custody; second is the 
concept of the same conduct or 
criminal episode giving rise to the 
crime charged. These two concepts 
have sometimes been intermingled 
by the courts to reach a particular 
result, and have created a great deal 
of uncertainty in the application of 
this rule to a given fact situation. 

The concept of custody is not 
further defined either in the rule 
itself or in the committee notes. To 
date, there has been no definitive 
ruling by the Florida Supreme 
Court as to the precise nature of the 
custody which will activate this 
rule. It does seem clear that it is the 
initial taking into custody, and not 
the filing of an information or 
indictment, which activates the 
speedy trial periods.‘ 


Nowhere in the rule or 
committee notes is the concept of 
custody equated with formal arrest. 
The Supreme Court and_ the 
appellate courts have held that the 
custody contemplated by Fla. R. 
Crim. P. 3.191(a)(1) is something 
less than formal arrest — at least ina 
misdemeanor prosecution. Where a 
misdemeanor defendant is served 
with a notice to appear rather than 
being formally arrested, he _ is 
nonetheless in custody for purposes 
of the speedy trial rule at the 
moment he receives the summons.° 
By way of dicta, at least, the 
Singletary opinion recognizes that 
something less than formal arrest 
should commence the running of 
the speedy trial period in all cases. 
Quoting from a concurring opinion 
by Justice Douglas in United States 
v. Marion,’ the United States 
Supreme Court described an 
accused's unhappy plight between 
first accusation and trial: 

The anxiety and concer attendant on public 


accusation may weigh more heavily upon an 
individual who has not yet been formally 


criminal low 


indicted or arrested for, to him, exoneration 
by a jury of his peers may be only a vague 
possibility lurking in the distant future. 
Indeed, the protection underlying the right 
to a speedy trial may be denied when a 
citizen is damned by clandestine innuendo 
and never given the chance promptly to 
defend himself in a court of law.’ 


In Deloach v. State,® an 
automobile driven by Deloach was 
involved in a collision in which a 
passenger was killed. Deloach was 
taken to a hospital. At the hospital, 
the investigating officer requested 
that Deloach be given a blood 
alcohol test. At the request of the 
doctor, Deloach was advised he 
was under arrest for DWI and the 
blood test was conducted. No 
citation for DWI was ever served on 
Deloach; the officer denied any 
intent to take Deloach into actual 
custody; the officer did not touch 
Deloach or make any effort to 
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remove him to jail; upon his 
discharge from the _ hospital, 
Deloach returned home under no 
pending charges. Some four 
months later he was arrested on a 
capias for manslaughter. The court 
went out of its way to find that the 
above facts constituted an arrest on 
the night of the collision and 
ordered Deloach discharged.® 
Interestingly, the Deloach court 
based its finding of custody on the 
Florida Supreme Court opinion in 
State v. Parnell,’© a search and 
seizure case, rather than on prior 
speedy trial cases. 

Confusion of the concepts of 
“custody” and “same conduct or 
criminal episode” to reach a given 
result is nowhere more evident than 
in the First District case of Snead v. 
State." In Snead, a murder 
defendant’s motion for discharge 
under the speedy trial rule was 
frustrated even though the day after 
the crime was committed Snead 
was picked up by the police on a 
sworn complaint, read his Miranda 
rights, taken to jail, booked for 
trespass, fingerprinted, photo- 
graphed, and ultimately released 
without being formally charged. 
The court rationalized its decision 
not to discharge Snead by holding 
the above facts did not constitute 
custody which would activate the 
speedy trial rule. The Snead 
opinion makes no mention 
whatsoever of the concept of same 
conduct or criminal episode even 
though the defendant was initially 
picked up for trespass, a charge 
which has virtually nothing in 
common with the ultimate charge 


of murder. Approximately two 
months after the Snead decision the 
same court issues its opinion in 
Deloach.'* 

The concept of the same conduct 
or criminal episode has likewise 
been all but rationalized away by 
the courts. A defendant's arrest on 
as DWI charge was found not to be 
based on the same conduct or 
criminal episode as a later 
manslaughter charged based on the 
same accident.'? Yet, where the 
defendant was arrested for driving 
while under the influence of an 
unspecified controlled substance, 
and marijuana was found but no 
possession charge was filed until 
later, speedy trial ran from the date 
of the DWI arrest, rather than from 
the filing of the marijuana charge.'* 


Until some additional guidance is 
provided by the Supreme Court, 
either by way of decision or 
amendment to the rule, the question 
of when the period for speedy trial 
without demand commences will 
remain open. 


When Does Trial Begin? 


The courts have had less 
difficulty determining when trial 
commences. A person “is brought 
to trial” within the meaning of Rule 
3.191 when, in a jury trial, the venire 
panel is sworn for voir dire 
examination, prior to the time any 
questions are asked on voir dire for 
a specific case.'® Thus, when the last 
day of the speedy trial period 
coincided with the first day of the 
trial week and the prospective 
jurors were merely sworn to 
examine their qualifications for the 
week, the defendant was entitled to 
discharge since no veniremen were 
seated for voir dire in his specific 
trial.!* In a nonjury case, trial has 
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commenced when counsel for the 
defense and prosecution appear 
before the judge to present the 
merits of their cases.'” In computing 
speedy trial time periods, the day 
the person is taken into custody is 
not included, while the last day of 
the period is counted unless it is a 
Saturday, Sunday, or legal 
holiday.'® 


Continuously Available for Trial 


Another aspect of the speedy trial 
rule causing a great deal of trouble 
for both courts and attorneys is the 
requirement that a defendant be 
“continuously available for trial” to 
qualify for discharge. 

The initial burden of showing 
that a defendant has not been 
continuously available for trial is 
upon the state.!® Once the state 
shows “any evidence” tending to 
show nonavailability, the burden of 
proof shifts to the defendant.” 


In Thigpen v. State,' the 
defendant was arrested on June 14, 
1974, on a charge of first degree 
murder. On June 21, 1974, the grand 
jury returned a no true bill and the 
defendant was released. On August 
6, 1974, he was indicted on a charge 
of second degree murder. He was 
arrested in Miami on February 6, 
1975, and filed his motion for 
discharge on April 7, 1975. The 
Fourth District Court of Appeal 
indicated that the 180-day speedy 
trial time began to run on June 14, 
1974, when the defendant was first 
taken into custody. The court noted 
that the question before it was 
whether or not the state presented 
“any evidence” tending to show 
nonavailability of the defendant 
during the 180-day term. At the 
hearing on the motion for 
discharge, it was shown by the state 
that the Orange County Sheriff's 
Department had sent a capias to the 
sheriff's office in Alabama based 
upon information from the booking 
report that the defendant had given 
an Alabama address when he was 
first arrested on June 14, 1974. No 
information was ever received 
from Alabama authorities. The 
defendant testified he gave the 
Alabama address to the Orange 
County Sheriff's Department 
because his parents lived there and 
he stayed with them on trips home 
from Tampa. 


The court held that while Rule 
3.191 (e) does not require the state to 
make exhaustive efforts to locate an 
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accused in order to establish some 
evidence of nonavailability, the rule 
does require of the state something 
more than just sending a warrant to 
out-of-state authorities without a 
followup. Therefore, the court held 
that Thigpen should have been 
discharged. 

In Rubiera v. Dade County ex rel. 
Benitez,2_ the Florida Supreme 
Court held a defendant was not 
“continuously available for trial” 
where he was involved in 
discovery, a notice of taking 
depositions having been served the 
day before the filing of his motion 
for discharge, since there would 
have been barely sufficient time to 
complete discovery. 


Benitez was charged with a 
misdemeanor and under Rule 
3.191(a)(1), was entitled to be 
brought to trial within 90 days. His 
attorney was involved in discovery 
and due to an error in the clerk’s 
office, the subpoenas were not 
served until the day before the end 
of the speedy trial period. A motion 
for discharge was filed pursuant to 
Rule 3.191(d)(1) and denied. The 
defendant’s petition for a writ of 
prohibition to the circuit court was 
granted with the Third District 
Court of Appeal affirming. The 
Florida Supreme Court quashed 
the decision and discharged the 
writ, stating that discovery is one of 
the reasonable delays contem- 
plated by Rule 3.191(d)(2). 


In a_ well-reasoned dissent, 
Justice Ervin pointed out that the 
majority was confusing the concept 
of being “continuously available for 
trial” in a case where the defendant 
makes no demand for speedy trial 
with those cases where the accused 
makes a specific written demand.” 
Justice Ervin pointed out that 
without demand the rule requires 
“continuous availability” for trial as 
opposed to the additional 
requirement of Rule  3.191(c) 
where, when a demand for speedy 
trial is filed, the defendant must 
show that he is prepared or will be 
prepared for trial. 


Justice Ezvin opined that the 
majority mistakenly found a 
nondemanding defendant 
“unavailable for trial” if he is 
“unprepared for trial.” Concluding, 
he stated: 

Since adoption of the present speedy trial 
rule, I have witnessed the pronouncement of 
several opinions of this Court rationalizing 


away express language of the rule and 
fashioning “loop holes” for the prosecution 
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in trial court where time periods of the rule 
have run. Apparently our trial courts and 
prosecutors cannot meet the requirements of 
the rule and are continually before this court 


to find “ways out.” 
° ° 


I think the most forthright thing to do is to 
either drop the rule or substantially modify 
it. This would avoid the continual 
rationalization of the expressed language of 
the rule which is no credit to this court.”4 

Since Rubiera, the appellate 
courts have found that in a “no 
demand case” the concept of 
continuous availability includes a 
requirement that the defendant be 
ready to proceed with his formal 
defense.> However, the First 
District Court of Appeal in State ex 
rel. Wright v. Yawn,”* has held that 
where the state forces the 
defendant into a Hobson’s choice of 
choosing discovery or going to trial 
unprepared in order to be 
“continuously available” so that he 
can exercise his right to speedy trial, 
the defendant will be granted a 
discharge from prosecution even 
though he is involved in discovery 
at the time his speedy trial period 
has run. 

Wright was arrested on 
November 24, 1974, on a charge of 
sexual battery. A_ preliminary 
hearing was held on November 27, 
1974, and the defendant was bound 
over to circuit court. No further 
action was taken by the state until 
April 15, 1975, when an Alachua 
County grand jury indicted Wright 
for sexual battery. 

The First District Court of 
Appeal observed that 142 days had 
elapsed between Wright’s arrest 
and his subsequent indictment by 
the grand iury. The court stated that 
while the 142 days were passing, 
several grand juries having 
jurisdiction convened in Alachua 
County, but none acted on the 


charge against Wright. The court 
also pointed out that sexual battery 
is not an offense for which a grand 
jury indictment is required in 
Florida and that during the period 
of time, the state attorney could 
have filed an information on the 
charge. The court noted that, upon 
being indicted on April 15, 1975, the 
defendant found ‘himself in the 
unfortunate predicament of having 
38 days to prepare for trial or, 
sitting by and waiting for the 
speedy trial period to pass. What 
transpired after April 15, 1975, was 
a valiant effort on the part of the 
defendant to prepare himself for 
trial on or before the 180th day after 
he was taken into custody. The 
defendant was caught in a “squeeze 
play.”2’ Rubiera was distinguished 
since, in Rubiera the defendant had 
ample time between the filing of 
the indictment or information to 
engage in discovery, and in this 
case, he did not. It was then held 
that Wright had been denied his 
right to a speedy trial. 

Conduct on the part of the state 
entitling a defendant to be 
discharged even though he may be 
involved in discovery can be seen in 
the recent case of Mulryan v. Judge, 
Division “C” Circuit Court of 
Okaloosa County*® where the 
defendant was originally arrested 
and later informed against on the 
charge of possession of stolen 
property. Twelve days before the 
expiration of the “speedy trial 
period,” the state filed an amended 
information charging burglary and 
grand larceny. The trial court 
observed “We have changed the 
name of the ball game here. You 
have gone from baseball to football 
based upon the charges.’*® 
Nevertheless, the trial court, in 
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granting a continuance ruled that 
the accused was waiving speedy 
trial. The First District Court of 
Appeal reversed, discharging the 
defendant and holding the state is 
prohibited from extending the time 
designated in the rule within which 
a person accused of a crime must be 
tried by the mere expedient of 
preferring new or different charges 
based upon the same conduct. 


Speedy Trial With Demand 


Rule 3.191(a)(2) provides that, 
upon demand, the defendant must 
be brought to trial within 60 days, 
whether he is charged with a 
misdemeanor or a felony. Rule 
3.191(c) provides “a demand for 
speedy trial shall be deemed a 
pleading by the accused that he is 
available for trial, has diligently 
investigated his case, and that he is 
prepared or will be prepared for 
trial.” she demand binds both the 
defense and the state, and defense 
continuances can be granted only 
with the consent of the state or upon 
a showing of good cause. 


An accused who has not been 
indicted® or informed*! against 
cannot invoke the 60-day period 
under Rule 3.191(a)(2) by filing a 
demand. A demand for speedy trial 
filed prior to the formal charging 
instrument is a_ nullity.**2 Any 
demand for speedy trial must be in 
writing, filed with the court having 
jurisdiction, and served upon the 
prosecuting attorney.** 


What Constitutes Being Ready 
for Trial? 


In State ex rel. Hanks v. 
Goodman,** the Florida Supreme 
Court held that before granting a 
discharge in a case where a 
defendant has filed a demand for 
speedy trial, the trial judge must 
determine whether or not: (1) the 
accused had a “bona fide desire” to 
obtain the speedy trial; (2) the 
accused or his attorney has 


diligently investigated his case; and 
that (3) he was prepared for trial.** 

Justice Adkins pointed out the 
demand section of the rule was to 
prevent a defendant from 
controlling court dockets by filing 
“spurious demands for speedy trial 
for which he is not, in fact, 
prepared.” Thus, in Turner v. 
State ex rel. Pellerin," the Florida 
Supreme Court struck a demand as 
spurious when the defendant later 
filed a motion to compel disclosure 
of favorable evidence and to 
depose witnesses: 

Notwithstanding the State’s conduct 
surrounding pretrial discovery, respondent's 
energetic interventions through motions 
constitute the antithesis of “a bona fide 
desire to obtain trial.” They certainly are not 
suggestive of the wondrous thought that 
respondent “is available for trial, has 
diligently investigated his case, and that he is 
prepared” or even that he “will be prepared 
for trial.” 

Similarly, when a defendant filed a 
motion to dismiss alleging that the 
information under which he was 
charged was so vague that he could 
not prepare an adequate defense, 
said motion being filed subsequent 
to the filing of his demand for a 
speedy trial operated as an 
admission that the defendant was 
not prepared for trial and his 
demand was spurious.*® 

In State v. Embry, the Florida 
Supreme Court held the mere filing 
of a motion to suppress does not 
ipso facto render a previously filed 
demand for speedy trial spurious: 
“jn the matter of common sense and 
trial experience, it will be rare 
indeed for an accused in the normal 
sequence of things to file a motion 
to suppress more than 60 days prior 
to trial.”4! 

The court went on to state it was 
“convinced that the mere filing of a 
motion to suppress is not 
tantamount to a finding of law that 
the speedy trial demander does not 
have a bona fide desire to obtain 
trial, that he is not prepared and will 
not be prepared for trial.”* 
Nevertheless, the court said where 
the trial court reset the trial by jury, 
this had the practical effect of 
extending the time for speedy trial 
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as permitted by Rule 3.191(d)(2). 
From State v. Embry, it appears 
that just because counsel takes some 
preparatory act after filing a 
demand for speedy trial, this, in and 
of itself, will not invalidate a 
demand. However, just how far 
counsel may go is certainly far from 
settled. The dissenting opinion in 
State ex rel. Ranalli v. Johnson® 
points out the dilemma of defense 
counsel attempting to walk the legal 
tightrope of balancing his client’s 
right to speedy trial and being 
adequately prepared for trial. 


In this posture, diligent counsel remains in 
the sea of indecision and left to walk the 
dizzy heights over the significance of the 
terms “will be prepared for trial” and to the 
extent, if any, to which any pre-trial motion 
(after demand for speedy trial) may be 
used.“ 

If a defendant who expressly 
waives his right to a speedy trial in 
writing, thereafter properly 
demands a speedy trial and then 
demonstrates compliance with the 
60-day demand rules, he shall be 
discharged where he is not brought 
to trial within the 60-day period.* 
And, if his trial is set beyond the 
applicable period of time for 
speedy trial, there is no requirement 
the accused object to the setting 


outside the period provided by the 
rule and he may be discharged.“ 


Exceptional Circumstances 
Warranting Extension of Speedy 
Trial 


Rule 3.191(f) states when 
exceptional circumstances are 
shown to exist the court may order 
an extension of time for speedy trial 
or a continuance. Exceptional 
circumstances shall not include 
general congestion of the court’s 
docket, lack of diligent preparation 
or failure to obtain available 
witnesses, or other avoidable or 
foreseeable delays. 

The exceptional circumstances 
enumerated in the rule are not 
exclusive.47 Once the court 
determines that exceptional 
circumstances exist, the quanti- 
tative provision of the rule is no 
longer applicable. The defendant’s 
right to speedy trial is then 
measured by constitutional 
standards.* 

An example of what may 
constitute exceptional circum- 
stances under Rule 3.19(f) is 
exemplified in the recent Fourth 
District Court of Appeal opinion in 
State v. Felton.® Felton’s trial for 
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armed robbery had commenced: 
after two jurors were chosen and 
sworm, the state moved for a 
continuance of the trial and to 
extend speedy trial on the grounds 
that exceptional circumstances 
existed. An essential witness for the 
state had fled the jurisdiction and 
had just been located. The 
prosecutor represented to the trial 
court that he intended to institute 
extradition proceedings since the 
witness had previously given a 
sworn statement implicating herself 
and the defendant and _ had 
identified the accused in a 
photographic lineup. Thereafter, 
the state requested a further 
continuance, representing to the 
court that while an application for 
extradition had been filed, no court 
order had been entered granting 
same. The trial court again 
continued the trial. The district 
court affirmed indicating that while 
the rule sets forth several examples 
of what would constitute 
exceptional circumstances 
warranting an extension of time for 
speedy trial, it does not limit those 
circumstances. 

Before any extension of speedy 
trial becomes legally effective, the 
rule requires actual entry of a court 
order. It is the order itself which 
extends the speedy trial period, and 
not the mere existence of 
exceptional circumstances.*® An 
order extending speedy trial may 
be entered either upon motion of 
the state or by the court sua sponte 
when exceptional circumstances 
are found to exist! Even though 
Rule 3.191(d)(2) states that the 
period may be extended at any 
time, such order must be entered 
within the period sought to be 
extended.*? 

The Florida Speedy Trial Rule as 
written is meant to benefit not only 
defendants, but also the courts and 
counsel by securing just, speedy 
and efficient disposition of criminal 
cases. As the foregoing examples 
indicate, this has not always been 
the case in the brief history of this 
tule. As the courts continue to 
render opinions based upon the rule 
it is hoped that the application of 
the rule will more closely effectuate 
its stated purpose rather than 
frustrating it. Oo 
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Apparent Partnerships 
Each year The Florida Bar 


receives numerous inquiries 
concerning problems confronting 
attorneys who practice under 
misleading names or hold 
themselves out as partners when in 
fact they are not partners. 

The ethical standards to be 
observed in this area are set forth in 
Disciplinary Rules 2-102(B) and 2- 
102(C) and in Ethical Considera- 
tion 2-13 as interpreted most 
recently in Advisory Opinions 76- 
17, 74-20, 71-49, 70-14, 66-34. 

Ethics Consideration 2-13 states 
in pertinent part that an attorney 
“should not hold himself out as 
being a partner or associate of a law 
firm if he is not one in fact, and thus 
should not hold himself out as a 
partner or associate. if he shares 
offices with another lawyer.” DR 2- 
102(B) states that a lawyer shall not 
practice under “a name that is 
misleading as to the identity of the 
lawyer or lawyers practicing under 
such name, or a firm name 
containing names other than those 


of one or more lawyers in the 
firm....” DR 2-102(C) states that a 
lawyer “shall not hold himself out as 
having a partnership with one or 
more other lawyers unless they are 
in fact partners.” 

Typically, problems concerning 
apparent partnerships occur 
where two or more attorneys share 
office space. Advisory Opinion 70- 
14 has stated that it is not improper 
for lawyers to share a common 
reception room and library where 
they are not partners or do not have 
common responsibility to their 
respective clients, provided they 
make every reasonable effort to 
avoid creating any impression that a 
partnership exists. These efforts 
should include 1) separate business 
cards and letterhead which make 
no reference to nonpartner 
attorneys, 2) separate telephone 
and city directory listings, 3) 
assurance that telephone calls are 
answered in such a manner as to 
avoid any language which would 
imply joint professional responsi- 
bility and 4) avoidance of “firm- 
type” names on office doors and 
signs, and in any directory, legal 
directory or law listing. 

Advisory opinions have spoken 
to various questions concerning the 
duty to avoid the use of misleading 
names which could imply false 
partnership. The word “associates” 
may not be used in the title of a 
professional association, and more 
generally, a professional service 
corporation cannot include the 
names of nonshareholder attorneys 
in the firm name. Advisory 
Opinions 66-34, 76-17, and 74-20. 
Partners who withdraw from a firm 
must be removed from the firm 


name although the attorney might 
be able to be listed as “Of Counsel.” 
Advisory Opinion 71-49. 

Attorneys have a_ special 
responsibility to see that the public 
is not misled by names or situations 
which would seem to indicate a 
partnership when none actually 
exists. Violations of the Code of 
Professional Responsibility subject 
attorneys to ethical discipline. 
However, a potentially more costly 
penalty may come from the courts. 
The civil liability which can arise 
because of actions which mislead or 
damage the public naturally falls 
within the jurisdiction of the courts. 

Attorneys who hold themselves 
out as partners, although they have 
not executed formal partnership 
agreements, may face civil liability. 
“Persons who are not as between 
themselves partners or as between 
whom there is in fact no legal 
partnership, may nevertheless 
become subject to the liabilities of 
partners, either by holding 
themselves out as partners to the 
public or to particular individuals, 
or by knowingly or negligently 
permitting another person to do 
so.” 24 Fla. Jur., Partnership, 
Section 35. See Smyina Developers 
v. Bornstein, 177 So. - 16 (Fla. 4th 
DCA 1965). 
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We’re good people to know. 
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Punitive and Compensatory Damages in 


Actions Under Title Vil and Section 1981 


By Peter O. Zinober 
and John P. McAdams 


There has been considerable 
litigation over the past few years 
concerning the types of relief 
available in an employment 
discrimination action brought 
under either Title VII of the Civil 
Rights Act of 1964, as amended (42 
U.S.C. §2000e, et seq.) or the Civil 
Rights Act of 1966, as amended (42 
U.S.C. §1981). This article will 
discuss the availability of two 
particular remedies in actions 
brought under these statutes — 
compensatory and punitive 
damages. 


As Elements of Relief 


Title VII prohibits discrimination 
in employment on the basis of race 
or color, sex, national origin and 
religion. The types of relief which 
may be obtained in actions brought 
under Title VII are set forth in 
Section 706(g) of the Act [42 U.S.C. 
§2000e-5(g)] which states in 
pertinent part: 

If the court finds that the respondent has 
intentionally engaged in or is intentionally 
engaging in an unlawful employment 
practice charged in the complaint, the court 
may enjoin the respondent from engaging in 
such unlawful employment practice, and 
order such affumative action as may be 
appropriate, which may include, but is not 
limited to, reinstatement or hiring of 
employees, with or without back pay 
(payable by the employer, employment 
agency, or labor organization, as the case 
may be, responsible for the unlawful 
employment practice), or any other 
equitable relief as the court deems 
appropriate... 

Although neither compensatory 
nor punitive damages are among 
the specific remedies enumerated 
in Section 706(g), it is perhaps a 
natural inclination for plaintiffs’ 
attorneys to seek these types of 
relief in Title VII actions. After all, 
the actual injury to the plaintiff - 
whether it’s a discharge, or a failure 
to hire, or a refusal to promote - is 
tortious in nature. The employer, 
by discriminating against the 
plaintiff on the basis of race or 
color, sex, national origin or 


religion, has breached a statutory 


duty. Thus it is hardly surprising 
that attorneys seek traditional legal 
remedies to assure their clients will 
be “made whole.” 

The courts, however, have not 
been receptive to such prayers for 
relief. All three circuits which have 
faced this issue have held that 
punitive and compensatory 
damages are not recoverable in a 
Title VII action.! This position 
represents the great weight of 
authority.” It is based primarily on 
the plain language of the statute and 
its legislative history, although 
other arguments have been raised in 
its defense.’ 

The language of Section 706(g) 
makes no provision for the award of 
either compensatory or punitive 
damages. Furthermore, such 
damages cannot be considered as 
“other equitable relief,” since they 
are legal remedies. Therefore, the 
language of Section 706(g) itself 
would appear to preclude an award 
of either compensatory or punitive 
damages. 

The doctrine of ejusdem generis 
lends considerable weight to such 
an interpretation of the scope of 
Section 706(g). Applying _ this 
doctrine of statutory construction 
to its determination of the types of 
relief permissible under Section 
706(g), a court would be limited to 
the same types or classes of relief 
specifically set forth in the statute. 
Since all of the types of relief listed 
in the statute are equitable in 
nature, under the doctrine of 
ejusdem generis, a court should 
only award equitable relief in a 
Title VII action.5 


The legislative history of Section 
706(g) also discloses congressional 
sentiment that an award of legal 
relief in the form of punitive or 
compensatory damages would be 
inappropriate under Title VII. As 
the court in Van Hoomissen v. 
Xerox Corp., 368. Supp. 829 (N.D. 
Cal.1973) noted in connection with 
its exhaustive analysis of Section 


706(g), its legislative history 
discloses a desire to give the federal 
courts, “equitable tools’ to 
eliminate employment discrimina- 
tion, not to “punish defendants by 
imposing upon them large money 
awards in the form of compensa- 
tory or punitive damages.”® 

It is also significant that courts 
have consistently held that jury 
trials are not permitted as a matter 
of right in Title VII actions, since 
they are equitable rather than legal 
in nature.’ Such reasoning would 
appear to preclude an award of 
legal relief such as punitive or 
compensatory damages which, if 
permitted, might warrant a jury 
determination. 

One of the principal arguments 
raised to support the award of 
punitive and compensatory 
damages in a Title VII action is 
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based on the notion of deterrence. 
As one commentator has suggested, 
punitive damages would serve “to 
warn the defendant not to repeat his 
wrongful conduct and to deter 
others from following his 
example.”® 

Such reasoning, however, ignores 
the fact that American corporations 
are already aware of the serious 
monetary exposure that can result 
from a failure to comply with the 
mandate of Title VII. This has been 
forcefully brought to their attention 
by the large and often. well- 
publicized back pay awards 
received by Title VII plaintiffs. For 
example, as the result of a 
settlement agreement, American 
Telephone and Telegraph paid 
approximately $15 million in back 
pay to thousands of employees who 
had allegedly suffered from 
discriminatory employment 
practices. That same company also 
agreed to pay an_ additional 


estimated $50 million in yearly 
payments for promotion and wage 
adjustments to minority and female 


employees. Thus it is readily 
apparent that the sheer size of the 
legitimate equitable monetary 
awards in Title VII cases is a 
sufficient deterrent to other 
potential wrongdoers. It should also 
be noted that punitive damages 
would serve little purpose in 
preventing future violations by the 
same defendant which could not be 
accomplished through the more 
accepted practice of securing 
injunctive relief from future 
violations of Title VII. 


Availability of Damages in an 
Action Grounded on 42 U.S.C. 
§1981 


There is little doubt that 
compensatory and punitive 
damages are more readily available 


in an action brought under 42 
U.S.C. §1981 than in a Title VII 


action. This statute provides in part 
as follows: 

All persons within the jurisdiction of the 
United States shall have the same right in 
every State and Territory to make and 
enforce contracts . . . as is enjoyed by white 
citizens, and shall be subject to like 
punishment, pains, penalties, taxes, licenses 
and exactions of every kind, and to no other. 
(Emphasis added). 

42 U.S.C. §1981, together with 
that is now 42 U.S.C. §1981, was 
originally enacted as Section 1 of 
the Civil Rights Act of 1866. Both 
§1981 and §1982 lay relatively 
dormant until 1968, when the 
Supreme Court, in Jones v. Alfred 
H. Mayer Co., 392 U.S. 409 (1968), 
held that state action was not a 
requisite element for suits brought 
under $1981. However, in that case 
the Supreme Court refused to 
decide the issue of whether punitive 
and compensatory damages were 
available in an action brought under 
the Civil Rights Act of 1866.'° Since 
§1981 makes no provision for 
damages, the courts were thus 
faced with the difficult question of 
the precise scope of relief available 
in lawsuits brought under this 
statute. 

At the present time, the courts 
have not yet reached accord as to 
the scope of relief in a §1981 
employment discrimination action. 
The Ninth Circuit has held that 
damages may be awarded under 
this statute as appropriate,'! and the 
Eighth Circuit has agreed insofar as 
punitive damages are concerned.!* 
On the cther hand, the Sixth Circuit 
has held that the scope of relief in a 
§1981 employment discrimination 
action is no broader than that 
available in a similar action brought 
under Title VII.!° The Fourth 
Circuit has apparently adopted this 
position as well.'* Federal district 
courts have also divided on this 
issue.'® 

Perhaps the most compelling 
reason for the award of 
compensatory and punitive 
damages under §198] is found in 
Johnson v. Railway Express 
Agency, 421 U.S. 454 (1975). The 
Supreme Court held that the filing 
of a charge with the Equal 
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Employment Opportunity 
Commission did not toll the running 
of the applicable limitations period 
for actions brought under $1981. 
The Supreme Court emphasized 
the independence of §1981 from 
Title VII, and in dicta made the 
following pronouncement: 


Title 42 U.S.C. §1981, being the present 
Codification of §16 of the century old Civil 
Rights Act of 1870, 16 Stat. 144, on the other 
hand, on its face relates primarily to racial 
discrimination in the making and 
enforcement of contracts. Although this 
Court has not specifically so held, it is well 
settled among the federal courts of appeals - 
and we now join them - that §1981 affords a 
federal remedy against discrimination in 
private employment on the basis of race. An 
individual who establishes a cause of action 
under §1981 is entitled to both equitable and 
legal relief, including compensatory and, 
under certain circumstances, punitive 
damages.!® 


The above statement, although 
dicta, is persuasive authority for the 
availability of compensatory and 
punitive damages in 4§1981 
employment discrimination 
actions. 

In view of the unsettled state of 
the law as to the scope of relief 
available under §1981, close 
scrutiny of applicable Fifth Circuit 
precedent is warranted. This court 
first faced the issue of the 
availability of punitive and 
compensatory damages under the 
revitalized §1981 in Mizell v. North 
Broward Hospital District, 427 F.2d 
468 (5th Cir. 1970). There a surgeon 
alleged a violation of his 
constitutional rights by a hospital 
district and certain doctors because 
of the suspension of his surgical 
privileges. The plaintiff sought $17 
million in actual and punitive 
damages. The trial court dismissed 
the case, reasoning that an action 
seeking damages could not be 
based on §1981. The Fifth Circuit 
reversed, citing Sullivan v. Little 
Hunting Park, 396 U.S. 229 (1969), 
which strongly implied that 
damages are recoverable in an 
action brought under 42 U.S.C. 
$1982. The Fifth Circuit reasoned: 


“We can see no conceivable 
difference between the language of 
Section 1982 and Section 1981 that 
would justify our affirming the 
decision by the trial court here that 
‘a damage suit cannot be predicated 
upon Section 

The precise scope of damages 
available in a §1981 employment 
discrimination action has not yet 


been settled by the Fifth Circuit, 
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although that court has held, in 
Sanders v. Dobbs Houses, Inc., 431 
F.2d 1097 (5th Cir. 1970) cert. 
denied, 401 U.S. 948 (1971), that 
compensatory damages equivalent 
to back pay are recoverable in this 
type of action. In Sanders the 
plaintiff was a black female who 
alleged she had been discharged 
solely on the basis of her race. Her 
cause of action under Title VII was 
barred because she did not file suit 
in federal court within 30 days after 
receipt of her notice of right to sue, 
as required by the statute. But the 
court held that any remedy the 
plaintiff might have under §1981 
was not affected by the fact that her 
remedy under Title VII was barred: 
“‘TO]ecurrences within the 
Congress culminating in the 
passage of Title VII strongly 
support the conclusion that it was 
not intended to supersede existing 
remedies. Congress rejected by 
more than a two-to-one margin 
Senator Tower’s amendment that 
would have made Title VII the 
exclusive federal remedy for 
employment discrimination.”!* The 
court, significantly, quoted Mizell 
with approval when discussing the 
remedy available to the plaintiff on 
remand. Thus it appears the 
holding of the Fifth Circuit in 
Mizell that punitive and 
compensatory damages are 
available in a §1981 tort action 
applies with equal validity to 
employment discrimination cases. 

This conclusion is not altered by 
the Fifth Circuit’s decision in 
Faraca v. Clements, 506 F.2d 956 
(5th Cir. 1975), cert. denied, 422 
U.S. 1006. In this case the plaintiff 
alleged racial discrimination which 
interfered with his right to 
contract under §1981 and requested 
injunctive relief, general, special 
and punitive damages. Injunctive 
relief was denied by the trial court 
based on plaintiff's failure to show a 
policy of racial discrimination by 
the defendant. Punitive damages 
were not awarded because plaintiff 
failed to show malice. However, 
plaintiff was awarded $7,188.75 in 
compensatory damages — a sum 
equivalent to back pay less interim 
earnings. The plaintiff appealed, 
and the Fifth Circuit affirmed. In its 
opinion, the court reaffirmed its 
holding in Dobbs House that 
damages can be recovered under 
$1981. However, the court also 
quoted with approval language 
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from Waters v. Wisconsin Steel 
Works of International Harvester 
Co., 427 F.2d 476, 488 (7th Cir. 
1970), cert. denied, 400 U.S. 911, in 
which the Seventh Circuit stated a 
plaintiff's relief under §1981 “is 
potentially as broad as_ that 
available in [an] action... under 
Title VII.”!* Although at first blush 
this language might seem to reflect 
a restriction on the legal relief 
available under the former statute, 
it should probably be construed 
only as an indication by the court 


that certain equitable remedies are 
available under §1981.2¢ 


Despite the Fifth Circuit 
decisions in Dobbs House and 
Mizell, one district court within the 
circuit has squarely held that 
neither punitive nor compensatory 
damages should be awarded in a 
§1981 employment discrimination 
action. In Howard v. Lockheed- 
Georgia Co., 372 F. Supp. 854 (N.D. 
Ga. 1974), the plaintiff was suing for 
compensatory and punitive 
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damages under §1981, alleging 
racial discrimination in employ- 
ment. The court noted the decision 
of the Fifth Circuit in Dobbs House, 
but stressed the language in that 
case which referred to the point that 
no “specific area of irreconcilable 
conflict” between Title VII and 
§1981 had been brought to the 
court’s attention. The judge then set 
forth the following analysis: 

Were this Court to allow the recovery sought 
in the instant action under Section 1981, such 
a conflict would indubitably be created; for 
to judicially legislate a concurrent and 
broader remedy under Section 1981 would 
invite every plaintiff asserting a claim for 
racially discriminatory employment 
practices to ignore the remedy which 
Congress so carefully constructed in Title 
VIL, or his attorney advise him to do so, when 
larger awards await if he refuses and 
proceeds to suit? Such a holding would 
frustrate the clear intent of Congress that 
racial bias problems be resolved by 
conciliation. This the Court declines to do.*! 


Therefore the court held that “the 
federal rule of damages set forth in 
Title VII is the proper standard to 
be applied”. 

The Lockheed-Georgia opinion 
was handed down before the 
Supreme Court decision in Johnson 
v. Railway Express Agency, and 
thus is dubious authority for the 
proposition that compensatory and 
punitive damages are unavailable in 
a §1981 employment discrimination 
action. This conclusion is not only 
based on the persuasive dicta 
referred to above, but on the 
holding of the case as well, which 
was that the timely filing of a Title 
VII charge does not toll the state 
statute of limitations applicable to 
§1981 actions while the charge is 
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being processed by the EEOC. The 
following language from the 
opinion presents a sharp contrast to 


the reasoning of the district court in 
Lockheed-Georgia: 


Petitioner argues that a failure to toll the 
limitation period in this case will conflict 
seriously with the broad remedial and 
humane purposes of Title VII. Specifically, 
he urges that Title VII embodies a strong 
federal policy in support of conciliation and 
voluntary compliance as a means of 
achieving the statutory mandate of equal 
employment opportunity. He suggests that 
failure to toll the statute on a §1981 claim 
during the pendency of an administrative 
complaint in the EEOC would force a 
plaintiff into premature and expensive 
litigation that would destroy all chances for 
administrative conciliation and voluntary 
compliance. 

We have noted this possibility above and, 

indeed, it is conceivable, and perhaps almost 
to be expected, that failure to toll will have 
the effect of pressing a civil rights 
complainant who values his §1981 claim into 
court before the EEOC has completed its 
administrative proceeding. One answer to 
this, although perhaps not a_ highly 
satisfactory one, is that the plaintiff in his 
§1981 suit may ask the court to stay 
proceedings until the administrative efforts 
at conciliation and voluntary compliance 
have been completed. But the fundamental 
answer to petitioner’s argument lies in the 
fact—presumably a happy one for the civil 
rights claimant—that Congress clearly has 
retained $1981 as a remedy against private 
employment discrimination separate from 
and independent of the more elaborate and 
time-consuming procedures of Title VII .... 
We find no policy reason that excuses 
petitioner’s failure to take the minimal steps 
necessary to preserve each claim 
independently.” 
The above quotation leaves little 
doubt that the central argument 
underlying the Lockheed-Georgia 
opinion has retained little validity 
since Railway Express. If the 
federal policy of conciliation of 
employment discrimination cases 
under the pr. cdures set forth in 
Title VII will .: the tolling 
argument raised by the plaintiff in 
Railway Express, it will scarcely 
justify a restriction on remedies 
available under §1981. In any event 
it is difficult to see how the 
availability of different remedies 
under §1981 creates an “irrecon- 
cilable conflict” between that 
statute and Title VII. 

The Supreme Court, after 
“quickening” the “statutory 
Lazarus” of §1981 in Jones v. Alfred 
H. Mayer Co., indicated in Railway 
Express that punitive and 
compensatory damages are 
available under this statute. 
Although the Court’s affirmation of 
this principle in Railway Express 
was little more than unreasoned 


dicta, its emphasis on the 
independent stature of §1981, even 
in light of policy objectives 
favoring the Title VII conciliation 
process, is persuasive authority 
supporting the availability of 
punitive and compensatory 
damages in employment discri- 
mination actions brought under 
§1981. Although there may be some 
dispute as to whether those 
damages should properly be 
awarded under §1981, the 
overwhelming majority of courts 
which have considered the issue in 
recent years have denied plaintiffs 
such relief in Title VII actions. O 


FOOTNOTES 


' Richardson v. Jones, 551 F. 2d 918 (3rd 
Cir. 1977) (holding limited to a denial of 
punitive damages); Pearson v. Western 
Electric Co., 542 F.2d 1150 (10th Cir. 1976); 
EEOC v.Detroit Edison Co., 515 F. 2d 301 
6th Cir. 1975) (holding limited to a denial of 
punitive damages), judgment vacated on 
other grounds, 45 U.S.L.W. 3789 (June 6, 
1977). 

The Fifth Circuit has not yet ruled on the 
issue of whether compensatory or punitive 
damages can be awarded in a Title VII 
action. However, there is language in both 
United States v. Georgia Power Co., 474 F. 
2d 906 (5th Cir. 1972) and Johnson v. Georgia 
Highway Express, Inc., 417 F. 2d 1122 (5th 
Cir. 1969) which tends to support the posi- 
tion that an award of such relief would be 
inappropriate. In Georgia Power the court 
noted that the granting of back pay under 
Title VII “may not properly be viewed as a 
mere adjunct of some more basic equity. It is 
properly viewed as an integral part of the 
whole relief which seeks, not to punish the 
respondent, but to compensate the victim of 
discrimination.” 474 F. 2d at 921. This 
language not only illustrates the inapplic- 
ability of an award of punitive damages in a 
Title VII action, but also the restitutionary 
nature of a back pay award. This concept 
was later echoed by the Supreme Court in 
Albemarle Paper Co. v. Moody, 422 U.S. 
405, 418-25 (1975) when the Court 
characterized the remedy of back pay as an 
award which should make the discriminatee 
whole. 

Language in the earlier decision of 
Georgia Highway Express reflects the Fifth 
Circuit’s view that Title VII actions are 
purely equitable in nature. There the court 
explained: “The demand for back pay is not 
in the nature of a claim for damages, but 
rather is an integral part of the statutory 
equitable remedy, to be determined through 
the exercise of the court’s discretion, and not 
by a jury.” 417 F. 2d at 1195. 
Characterization of a Title VII action as an 
equitable proceeding almost inevitably 
leads one to the conclusion that the award of 
legal relief in the form of damages is 
inappropriate. See discussion in text, infra . 
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2 The vast majority of district courts have 
held that compensatory damages should not 
be awarded in a Title VII action. Bechard v. 
Humana of Florida, Inc., ___ F. Supp. ——_ 
(M.D. Fla. 1977) [Case No. 76-578-Civ.-T-H, 
June 2, 1977]; Dowling v. Anheuser-Bush, 


Inc,, F.Supp. ——. (M.D. 1977) 
[Case No. 76-955-Civ-T-R, March 29, 1977]; 
Brown v. Frito-Lay, Inc., ___ F. Supp. (D. 


Kan. 1976) [Case No. 76-69-C5, October 18, 
1976]; Wright v. St. John’s Hospital, 414 F. 
Supp. 1202 (N.D. Okla. 1976); Presseisen v. 
Swarthmore College, ___ F. Supp. ___, 14 
FEP Cases 1312 (E.D. Pa. 1976); Wooten v. 
New York Telephone Co., —__ F. Supp. 
——, 14 FEP Cases 350 (S.D.N.Y. 1976); 
Alexander v. Consolidated Freightways, 
——F. Supp. ——, 14 FEP Cases 143 (D. 
Col. 1976); Terrell v. Maryland Highway 
Administration, __ F. Supp. —__, 13 FEP 
Cases 1746 (D. Md. 1976); Solano v. Sears, 
Roebuck & Co.,____ F. Supp. —__, 18 FEP 
Cases 1611 (D. Col. 1976); Collier v. Hunt- 
Wessen Foods, Inc., ___ F. Supp. —— 13 
FEP Cases 88 (S.D. Ga. 1976); Jiron v. Sperry 
Rand Corp., 423 F. Supp. 155 (D. Utah 
1975); Whitnes v. Greater new York 
Corporation of Seventh-Day Adventists, 401 
F. Supp. 1363 (S.D.N.Y. 1975). But see 
Humphrey v. Southwestern Portland 
Cement Co., 369 F. Supp. 832 (W.D. Tex. 
1973), rev'd on other grounds, 448 F. 2d 691 
(5th Cir. 1974). 

There is also substantial decisional 
authority at the district court level for the 
proposition that punitive damages should 
not be awarded in a Title VII action. 
Bechard v. Humana of Florida, Inc., supra; 
Dowling v. Anheuser-Busch, Inc., supra; 
Crouch v. UPI, _— F. Supp. ——, 14 FEP 
Cases 1047 (S.D.N.Y. 1977); Brown v. Frito 
Lay, Inc., supra; Mills v. Fox, 421 F. Supp. 
519 (E.D.N.Y. 1976); Presseisen v. 
Swarthmore College, supra; Wooten v. New 
York Telephone Co., supra, Alexander v. 
Consolidated Freightways, supra; Terrell v. 
Maryland Highway Administration, supra; 
Solano v. Sears, Roebuck & Co., supra; 
Hyland v. Kennar Products Co., —_ F. 
Supp. ——, 13 FEP Cases 1309 (S.D. Ohio 
1976); Collier v. Hunt-Wesson, Inc., supra; 
Jiron v. Sperry Rand Corp., supra; Campbell 
v. A. C. Peterson Farms, Inc., 69 F.R.D. 457 
(D. Conn. 1975). But see Johnson v. 
Shreveport Garment Co., 422 F. Supp. 526 
(W.D. La. 1976); Claibome v. Illinois Central 
Railroad, 401 F. Supp. 1022 (E.D. La. 1975). 

3 Two arguments which have been found 
persuasive by some courts are the 
unavailability of compensatory or punitive 
damages under a closely analogous section 
of the National Labor Relations Act, 29 
U.S.C. §160(c), and the passage of an 
amendment to Title VIII in 1972 which 
specifically provided for the recovery of 
punitive damages brought under that sister 
statute, thus implying a congressional intent 
not to so amend Title VII. Jiron v. Sperry 
Rand Corp., 423 F. Supp. 155 (D. Utah 
1975). 


‘ It should be noted that the award of back 
pay, while constituting monetary relief, is 
not a legal remedy of damages, but is rather 
an equitable remedy of restitution. Curtis v. 
Loether, 415 U. S. 189, 197 (1974). 


5 See EEOC v. Detroit Edison Co., 515 F. 
2d 301 (6th Cir. 1975). 


§ 368 F. Supp. at 830. But see Claiborne v. 
Illinois Central Railroad, 401 F. Supp. 1022 
(E.D. La. 1975). 
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7EEOC v. Detroit Edison Co., 515 F.2d 
301 (6th Cir. 1975); Slack v. Havens 522 F.2d 
1091 (9th Cir. 1975); Cox v. Badcock and 
Wilcox Co., 471 F. 2d 13 (4th Cir. 1972); 
Robinson v. Lorillard Corp., 444 F. 2d 791 
(4th Cir.), cert. denied, 404 U.S. 1006 (1971); 
Johnson v. Georgia Highway Express, Inc., 
417 F. 2d 1122 (5th Cir. 1969). 


8Implying Punitive Damages in 
Employment Discrimination Cases, 9 
Harv. C. R. & C.L.L. Rev., 325,334 (1974). 

® See American Telephone and Telegraph 
Discrimination Settlement, BNA _ Fair 
Employment Practice Manual 431:73. See 
also Steel Industry Consent Decrees, BNA 
Fair Employment Practice Manual 431:125, 
where $30,940,000 in back pay was awarded 
to 34,000 minority group members and 6,000 
women. 

10 392 U. S. at 414, n. 14. 

Sethy v. Alamenda County Water 
District, 545 F. 2d 1157 (9th Cir. 1976). 


12 Allen v. Amalgamated Transit Union 
Local 788, 554 F. 2d 876 (8th Cir. 1977). 

13 EEOC v. Detroit Edison Co., 515 F 2d 
301 (6th Cir. 1975). 


' Brown v. Gaston County Dyeing 
Machine Co., 457 F. 2d 1377 (4th Cir. 1972), 
cert. denied, 409 U. S. 982. 


15 A majority of district courts which have 
ruled on the issue have held that punitive 
damages can be obtained in a $1981 
employment discrimination action. Crouch 
v. UPL... Supp. 14: FEP Cases 
1047 (S.D.N.Y. 1977); Sutton v. Hedwin 
Corp., —— F. Supp. 13 FEP Cases 
1729 (D. Md. 1976); Marshall v. Electric 
Hose & Rubber Co., ——— F. Supp. ——, 12 
FEP Cases 1634 (D. Del. 1976); Mills v. 
Memorex Inc., ___ F. Supp. —__, 12 FEP 
Cases 592 (N. D. Cal. 1974); Maldenaldo v. 
Broadcast Plaza, Inc., ___ F. Supp. ___, 10 
FEP Cases 839 9D. Conn. 1974); Sabol v. 
Synder, ____ F. Supp. ___, 6 FEP Cases 750 
9D. Kan. 1973); Tranble v. Converters Ink 
Co., 343 F. Supp. 1350 (N.D. Ill. 1972)1 But 
see Reaves v. Westinghouse Electric Corp., 
430 F. Supp. 623 (E.D. Wis. 1977); Howard 
v. Lockheed-Georgia Co., 372 F. Supp. 854 
(N. D. Ga. 1974); Smith v. Liberty Mutual 
F. Supp, 11 FEP Cases 
732 (N. D. Ga. 1973). Fewer courts have 
considered the availability of compensatory 
damages in this type of lawsuit. Reaves v. 
Westinghouse Electric Corp., supra, 
v. Lockheed-Georgia Co., supra, and Cohen 
v. City of Miami, ____ F. Supp. —__, 4 FEP 
Cases 737 (S.D. Fla. 1972) support the 
position that such relief is inappropriate, 
although the precedential value of Cohen 
seems limited to suits against municipalities 
or state agencies. Marshall v. Electric Hose & 
Rubber Co., supra, is authority for the 
availability of compensatory damages in a 
$1981 employment discrimination action. 


16 4921 U. S. at 459-60. (Footnote omitted). 

17 497 F. 2d at 472. 

18 431 F. 2d at 1100. 

19 506 F. 2d at 959. 

© The Fifth Circuit held that equitable 
relief is available in §1981 employment 
discrimination actions in Pettway v. 
American Cast Iron Pipe Co., 494 F. 2d 211, 
243 (5th Cir. 1974). 

21 372 F. Supp. at 857-58. 

22 Td. at 854. 

23 421 U. S. at 465-66. (Footnote omitted). 
Cf. Electrical Workers Local 790 v. Robbins 
& Myers, Inc., 97 S. Ct. 441, 448 (1976). 
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judicial ethics 


Accepting Teaching Positions 


The Committee on Standards of 
Conduct Governing Judges is 
responding to your recent inquiry 
as to whether your acceptance of a 
teaching position at Florida 
International University is 
permissible under the canons, 
particularly Canon 4A. You indicate 
that you have been requested to 
teach a graduate seminar in juvenile 
justice and family law for two 
quarters during the next school 
year, involving one night a week, at 
a salary of $1,000 per quarter. You 
recognize that Florida law requires 
approval of the Department of 
Administration for you to receive 
simultaneous compensation from 
two state agencies. 

Nine members of this committee 
believe your proposed activity is 


know your business 
and talk your language. 


Let us know how we may serve 
you better. Our success depends 
on your support. Our staff has 
many years experience in serving 
attorneys with their needs. 


completely in accord with our 
earlier opinions. In opinions 73-17, 
75-28 and 76-21, judges have been 
advised by this committee that their 
teaching endeavors do not conflict 
with Canons 4A or 5A, provided 
that those educational endeavors do 
not interfere with the performance 
of judicial duties. (Fla. Const. Art. 
V, Sec. 13.) Indeed, Canon 4 
encourages a judge to speak, write, 
lecture or teach on matters 
concerning the legal system and the 
administration of justice. Further, 
as you point out in your letter, the 
only person likely to be qualified to 
teach a course in juvenile justice and 
family law is a judge in the juvenile- 
family court division. 

One of the nine members of the 
committee who feels your 
proposed activity is consistent with 
the canons, notes that in a time 
when it is increasingly difficult for a 
judge to live on the salary allotted 
him, it would be a good idea for this 
committee to “endorse the broad 
proposition that judges may and 
should accept paying employment 
in teaching positions related to law, 
...” as long as judicial duties do not 
thereby suffer. 

In summary, therefore, assuming 


compliance with applicable state 
law concerning compensation from 
two state sources and with the 
reporting requirements of Canon 6, 
this committee sees no prohibition 
against your proposed activity. 


Pictured As County Official 


The Committee on Standards of 
Conduct Governing Judges 
acknowledges receipt of your 
recent inquiry, to wit: 

Is it permissible for the county judge to have 
his name and picture printed in the local high 
school football program on a page with all 
other county officials? The picture would 


carry no message other than “Good Luck, 
Team” and is not used to solicit funds. _ 


I would be donating $25 to the high school 
quarterback club to help defray the cost of 
printing the program along with the other 
elected officials. 

Six voting members of the 
committee are of the view that none 
of the canons prohibits your 
proposed action. One member 
agreed that the picture and 
donation are permissible provided 
the donor is not identified as a 
judge. 

Tyrie A. Boyer, Chairman 
Committee on Standards of 
Conduct Governing Judges 


When you come to State Seal 
& Certificate you can expect 
prompt service, quality 
merchandise, courteous and 
helpful order takers. 


pays 


Let’s talk about... 


corporation supplies - 
rubber stamps - printing - office supplies - 


engraved mica signs. “/f it makes a mark, BRS 
we supply it.” 
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Florida’s New Corporate Takeover Act: 
The Stampede Continues 


by Donald A. Rett 
and Wyatt T. Martin 


Florida has joined 32 other states 
in adopting a statute to regulate 
tender offers.! A tender offer is 
usually thought of as a mechanism 
to obtain control of a corporation 
(“the target”) by publicly extending 
an invitation to all the shareholders 
of that corporation to sell their 
shares at a certain price (to an 
“aggressor’). The new law 
modeled largely on the Colorado 
statute took effect on October 1, 
1977, but faces an uncertain future. 


Preliminary Note 


Practitioners should be aware 
that an amendment to the new 
Florida act regulating tender offers 
was made in the special legislative 
session which followed the regular 
1977 session of the Florida 
Legislature. During the regular 
session this new regulatory act, 
House Bill 1828, was passed as the 
Florida Investor Protection Act and 
became Chapter 77-441, Laws of 
Florida. Then, during an additional 
session called by the Governor to 
resolve the budgetary dilemma, an 
amendment to House Bill 1828, 
House Bill 29-B, was passed and 
became Chapter 77-450, Laws of 
Florida. The effect of this alteration 
will be discussed in a later section of 
this article. 


Tender Offer Regulation in 
General 


Prior to the enactment by 
Congress of the Williams Act? in 
1968 and by the Virginia Legislature 
of their “Take-Over-Bid-Disclosure 
Act’? in the same year, there was no 
regulation, state or federal, of cash 
tender offers, although other forms 
of obtaining control of a 
corporation were under regulation. 

Legislative attention was brought 
to tender offers by the fear and the 
fact that many corporate takeovers 
were for the purpose of “raiding” 
rather than continuing the 
corporation as a going concern. 
However, the cash tender offer 
method of acquiring control of a 
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corporation was becoming popular 
due to its ease and simplicity when 
compared to other methods such as 
stock transfers and proxy contests,‘ 
and it gradually came to be viewed 
by the business community as a 
legitimate tool to acquire corporate 
control. 


Congress’ intent was to ensure 
that neither the incumbent 
management nor the offeror would 
have an unfair advantage in a take- 
over situation.» However, some 
believed the Williams Act failed to 
implement this congressional 
intent. They carried their case to the 
state legislatures stating that the 
Williams Act was inadequate 
because it allowed _ corporate 
“raiders” to use blitzkrieg tactics to 
make a tender offer and conclude 
the transaction within as short a 
time as seven days. The proponents 
of state takeover statutes claim this 
gives the offeror a _ distinct 
advantage in that a target (offeree 
company) company cannot raise 
legitimate defenses in such a short 
time.® It has been pointed out that in 
many situations, a delay has had the 
effect of increasing the original 
tender offer price or allowing 
management time to obtain a more 
attractive offer.’ Additionally, the 
rationale for enacting state tender 
offer regulation has been expressed 
as the need for additional investor 
protection; other factors generally 
considered are the effect on 
competition and the effect of the 
tender offer on the offeree 
company’s employees, manage- 
ment, creditors and suppliers.’ 
States also have maintained that the 
internal affairs of a corporation is a 
legitimate area for a state to 
regulate.° 


Some commentators have 
attacked state takeover statutes as 
clearly “special-interest” legislation 
designed to protect entrenched 
management against insurgents and 
not for the protection of investors.!° 
Since the success of a tender offer 
depends heavily on speed and 
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secrecy, the existence of state 
takeover statutes has been a boon to 
management due to the delay 
fostered by certain provisions of 
these statutes (such as prenotifi- 
cation and extensive administrative 
hearings). 

A tender offer statute which is too 
strict favors incumbent manage- 
ment, and may act to the detriment 
of investors, not protect them. 
Florida’s recently enacted Investor 
Protection Act (hereinafter referred 
to as the Act), the provisions of 
which will be discussed below, is 
probably the least restrictive of the 
takeover statutes enacted to date."! 

Aside from the expressed intent 
of protecting investors, the Act does 
give some protection to incumbent 
management. However, unlike 


many other state statutes in this 
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area, the delicate balance between 
such incumbents and the offerors 
seems to be maintained due to the 
absence in Florida law of certain of 
the more objectionable provisions 
found in other state statutes. 
Representative Paul Steinberg, 
principal sponsor of the Act, 
offered the legislation as an 
“economic development” bill,!? in 
addition to being an_ investor 
protection measure, a description 
which placed the legislation in a 
most favorable position (since the 
Florida Legislature in recent vears 
has been attempting to make the 
business climate in Florida more 
attractive).!> With the intense 
competition among southern states 
for companies wishing to relocate, 
the existence or nonexistence of a 
takeover statute would have a 
significant impact on a company’s 
decision as to where to locate. It 
seems the Florida Legislature took 
this factor into consideration when 
enacting the Investor Protection 
Act. The following sections of this 
article will treat specifically the 
provisions of the Florida Act. 


Tender Offer Defined 


According to the statutory 
definition, a “tender offer”! is an 
offer (or an invitation to tender) 
which, if successful, would find an 
offeror,’ its associates '® and 
affiliates!’ owning ten percent or 
more of any class of an offeree 
company’s equity securities.'® 
Although the Act is directed mainly 
at cash tender offers, public 
exchange offers are also covered. 
Indeed, on its face, the statutory 
definition of tender offer could be 
applied to a merger, private sale of 
securities, or other transactions not 
traditionally thought of as “tender 
offers.”’ Certain offers are 
exempted!® and will be discussed 
later. 

Of certain semantic interest is the 
discovery that the Act uses the term 


“take-over bid” interchangeably 
with “tender offer.”° However, the 
former term is not defined and 
prospective litigants should be 
aware of this minor flaw. 

The probable explanation for the 
use of the term “take-over bid” in 
two of the Act’s subsections lies in 
the fact that the Colorado “Investor 
Protection Act”! was used as a 
model for the Florida law. The 
Colorado law uses the term “take- 
over bid” throughout where the 
Florida Act uses the term “tender 
offer.” The failure to change the 
term from “take-over-bid” to 
“tender offer” in the previously 
mentioned subsections is probably 
merely a drafting oversight since 
the change was made in all the other 
provisions of the Colorado law 
where the language was taken 
nearly verbatim.”” 


What Target (Offeree) 
Corporations Are Affected 


The Act will not have universal 
application—two limiting tests are 
embodied in the statute. Under the 
first test, the target company must 
be registered under Section 12 of 
the United States Securities and 
Exchange Act of 1934 (hereinafter 
referred to as the ’34 Act).”* Section 
12 is the registration section for the 
securities being traded on a national 
securities exchange.*4 The broad 
prohibition of this section forbids 
such trading unless a registration 
statement is on file with both the 
S.E.C. and the particular exchange, 
setting forth numerous items of 
financial information concerning 
the issuer. This section also 
mandates registration with the 
commission of most issuers once 
their assets exceed one million 
dollars and their equity holders 
exceed 500 persons — even if the 
issuer's securities are not traded on 
any national exchange!* The sole 
test is whether the issuer is “ 
engaged in interstate commerce, or 
in a business affecting interstate 
commerce, or whose securities are 
traded by the use of mails or any 
means or instrumentality of 
interstate commerce. . . .”26 
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Under the Act’s second limiting 
test, the target must be either 
incorporated in Florida, or have its 
“principal place of business” here.*’ 
The legislators have done the legal 
profession a great service by 
defining “principal place of 
business”: in Section 2(11) the test is 
“the corporate headquarters where 
the general executive offices are 
located and from which the 
corporations activities are 
controlled and directed by 
executive officers of the 
corporation.” 

And even though a target may 
meet the definitional tests, not all 
tenders to acquire its stock may be 
within the Act’s “protection.” 
Specifically excluded are: 

1) A “creeping acquisition,” 
wherein the “aggressor” (and 
anyone acting in concert with it) 
acquires less than two percent of 
the same class within 12 months; ”° 

2) An offer by a corporation to 
acquire its own equity securities; *° 
and 

3) A tender offer effected by a 
registered broker-dealer on a stock 
exchange or over-the-counter, so 
long as the broker-dealer performs 
only the customary functions, 
receives the usual commission, and 
does not solicit orders to sell such 
securities.*! 

The Division of Securities (which 
is charged with enforcing the Act) 
has also received the power to 
exempt certain tender offers by 
order from the Act’s provisions 
after it determines (following 
notice and, presumably, an 
administrative hearing)** that the 
tender is “. .. not entered into for the 
purpose of, and not having the 
effect of, changing or influencing 
the control of the offeree 
company.”? In practice the 
Division may not be frequently 
asked to make such a determin- 
ation, since the time delay caused 
by proceeding under Chapter 120, 
the Administrative Procedure Act, 
could make the tendering process 
worthless. However this discre- 
tionary power might be of benefit 
in the situation where the aggressor 
and target are in a nonadversary 
posture: by agreeing to neither 
change nor influence control of the 
offeree, the parties may obtain 
Division-granted relief from 
provisions of the Act which some 
might view as onerous - such as 
offering all shareholders the same 
terms! To avoid such possibilities 
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the Division must promulgate rules 
defining the concept of “control”, at 
least insofar as envisioned by this 
Act. 


Duties of the Aggressor 


The Act refers to aggressors as 
“offerors,” and defines that term in 
Section 2(8) as “each person** who 
makes or participates in making a 
tender offer.” Certain functionaries 
are excluded: for instance, banks 
and broker-dealers lending money 
to an offeror are not “offerors” 
themselves.*> Other  services- 
providers (such as _ attorneys, 
accountants, consultants, or 
newspapers**) are similarly 
excluded so long as they are “not 
otherwise participating in the take- 
over bid.” A “director, officer, or 
employee’ who performs 
administrative or ministerial duties 
for an offeror, or who furnishes 
information or advice to an offeror, 
is not a statutory “offeror” so long as 
he is not participating in the tender 
offer.*” 

An offeror making a tender offer 
to a corporation covered by this 
statute must prepare its disclosure 
documents in accordance with the 
Act, rules and regulations.” 
(Amendments by Congress to the 
’34 Act, and any S.E.C. changes to 
’34 Act rules and regulations, may 
be incorporated by the Division of 
Securities into its rules covering 
take-over bids once the Division 
determines that such changes are in 
the spirit of investor protection. 
Thereafter offerors will have the 
additional duty of complying with 
such rules.) 

When the above mentioned 
disclosure material is mailed to the 
offerees, it must also be furnished to 
the Division of Securities and to the 
Florida registered agent of the 
offeree company.*® Accompanying 
the Florida filing must be a consent 
by the offeror to service of process, 
plus a filing fee of $100. If at a later 
date the aggressor makes a written 
acceptance recommendation to the 
offerees, it must file that 
document at the time of mailing or 
publishing.*! 


Responsibilities of the Target 
(Offeree Company) 

Frequently, target companies do 
not quietly acquiesce to take-over 
bid.* If nothing else they generally 
take issue with the offer, usually by 
means of some communication 
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with their shareholders. Under 
Section 5 any written solicatation or 
recommendation by the offeree 
company to its shareholders must 
be filed with the Division at the 
time such material is published or 
made available to them. No filing 
fee is required of the offeree 
company. 


Protection of Investors 


As previously mentioned, the 
class of investors afforded 
protection may be narrow since the 
corporations encompassed by the 
Act will not be numerous. 

Nevertheless, an individual 
offeree* upon receiving the take- 
over material will have 15 days 
from the date of the invitation to 
tender in which to make his 
decision.‘ The tender offer itself 
must remain open for at least 30 
days.** The statue requires that 
offerees receive all disclosure 
documents filed with the Divison or 
the corporation’s registered agent.‘ 

Tenders, once accepted by an 
offeree, may still be withdrawn by 
him; however he will have a very 
short time in which to do so, since 
all decisions become effective 
within 15 days after the date of the 
first invitation to tender.*’ If the 
offeree accepts on the fifth day, for 
instance, he thereafter has only ten 
days to revoke. He can do it himself 
- or through his attorney - by 
sending written notice to the 
offeror or the depository.* 

In any case, the offeree has an 
absolute right to reclaim his 
tendered shares on the 61st day 
after the first invitation to tender, 
assuming of course that the 
aggressor corporation has not 
completed the tender.‘ 

According to the Act all offerees 
in each class of equity sought must 
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be offered “. . . substantially the 
same terms.” If the aggressor 
increases the consideration offered, 
then each offeree must receive the 
increased payment whether or not 
the securities sought have already 
been taken up and paid for.*! 

Rarely will it occur that an 
offeror receives the precise amount 
of shares which it is seeking. The 
Act deals with the situation where 
the offeror receives tenders in 
excess of that which it is seeking, 
but is silent on what happens if it 
receives fewer. In the former 
situation, the offeror, if it decides to 
accept the tenders, must purchase a 
pro-rata share from each tendering 
depositor, disregarding fractions.*” 
In the latter, it is presumed that the 
offeror will decide to purchase all 
of the shares tendered. However, 
the thrust of the Florida statute is 
not to force a tender offer to 
fruition, only to see that full 
disclosure of all material 
information is conveyed to the 
offerees. 

Those tenderors who believe that 
they were relieved of their shares in 
violation of the Act may look to 
Section 6 for redress “. . . either at 
law or in equity.”*’ Such individuals 
can recover their shares (plus all 
dividends thereon) by tendering 
the consideration originally 
received - but only where the 
offeror still holds the wrongfully 
acquired shares.** If the original 
offeror no longer has the shares, he 
must pay “ .the substantial 
equivalent in damages... In 
either situation the victim must 
prove: 


1) Noncompliance with the Act 
by the offeror; or 

2) Acquisition of the tenderor’s 
shares by the offeror’s “. . . untrue 
statement of material fact or any 
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omission to state a material fact 

necessary in order to make the 

statement made, not misleading 
56 


However, this section offers 
some defense avenues: 

1) The offeror can show that the 
offeree knew of such untruth or 
omission; or 

2) The offeror can prove that“... 
he did not know and in the exercise 
of reasonable care could not have 
known of such untruth or omission 

Civil liability under this section 
extends jointly and severally to all 
those who materially participate or 
aid in a tender offer covered by the 
Act, and also to those who control, 
directly or indirectly, any offeror so 
liable.5* Contribution among the 
wrongdoers is expressly provided 
for; however, the putative 
aiders/abettors can escape liability 
by showing that they did not know, 
and could not have known, “. . . of 
the facts by reason of which liability 
is alleged to exist.”>® 

All such civil actions must be 
brought within two years of the 
transaction.® Note that a wronged 
tenderor must accept a rescission 
offer - if one is made prior to suit 
being brought - within 30 days after 
its receipt or be estopped from 
further proceedings.®! 

Of value to the practitioner is the 
legislative definition of “damages” 
which can be found in Section 6(4). 
However, it appears to the authors 
that a wrong word has crept into 
this section where the term is 
defined to mean “. . . an amount 
equal to the market value of the 
securities required by the offeror 
....” It would appear that the verb 
“acquired” is what was intended by 
the drafters. 


Division’s Responsibilities 


As noted, the Division is 
delegated discretionary injunctive 
power to halt “...any act or practice 
constituting a violation of this 
Act.”® The Division can also adopt 
“reasonable rules” to effectuate the 
purpose of the Act,® and it must 
also monitor amendments and rule 
changes involving the ’34 Act. 

Of interest to the practitioners on 
either side of a tender offer is the 
involvement of Chapter 517, 


Florida’s “Sale of Securities” law 
(administered by the Division). 
Historically the Division has stated 
that an all-cash takeover is outside 
the ambit of the registration 
provisions of the securities law, 
since no “sale” cf securities from an 
issuer to a purchaser is involved. 
However a combination of cash 
and securities - or 100 percent 
securities - will most certainly 
trigger Chapter 517.% Securities 
of, or owned by, the aggressor must 
be registered with the Division 
prior to “sale” thereof, unless some 
exemption from registration is 
found by counsel. 


Validity of State Takeover Laws 


Much has been written 
concerning the issue of preemption, 
and it is the authors’ intention not to 
recycle some excellent articles on 
the subject.® It is sufficient to note 
that all stake takeover statutes are 
felt by some commentators to be 
invalid for one or both of the 
following reasons: 

1) Congress, by passing the 
Williams Act, preempted unto the 
federal government the regulation 
of tender offers; 

2) State tender offer legislation - 
which in many cases is in 
disharmony - imposes such a 
burden on interstate commerce that 
it becomes unconstitutional. 

The proponents of the first 
argument are on something less 
than firm ground since Congress 
(when passing the Williams Act) 
had a clear opportunity to 
specifically preempt the field and 
did not. It tampered not one whit 
with the language in Section 28 of 
the Exchange Act, the section 
legitimizing concurent state 
jurisdiction in the securities 
regulation area. And courts are 
loathe to preempt unless there is a 
“clearly manifested” intent to do 
so.88 

The second type of attack 
focuses on the possible burden 
upon interstate commerce posed by 
these state statutes. The 33 states (to 
date) adopting tender offer 
legislation have created a 
hodgepodge of compliance, so that 
an unreasonable burden on 
interstate commerce may be said to 
have occurred. For instance, the 
states differ widely in lengths of 
time during which the tender offer 
must remain open. In addition, it is 
argued that states have used these 
statutes to achieve legitimate 


ends,®® but that the “means” (i. e., 
the statutes) could be less drastic. 
For example, Florida’s Act, while 
styled as one of “Investor 
Protection”, was primarily passed 
as an encouragement for companies 
to relocate to the Sunshine State. 
Commentators have noted that 
other options are available to 
legislatures (such as tax 
concessions) and that the use of 
“management protection” acts 
devolves to an undue burden on 
interstate commerce - hence, 
unconstitutional.”° 

The above issues were squarely 
met in March 1977 when Great 
Western United Corporation 
initiated a tender offer to the 
shareholders of Sunshine Mining 
Company. The Idaho tender offer 
statute was invoked, and the matter 
wound up in federal district court in 
Dallas, Texas. 

The lawsuit originally chal- 
lenged, in addition to Idaho’s 
statute, the statute in New York - 
because Sunshine’s chairman had 
his office there - and Maryland, the 
domicile of a major Sunshine 
subsidiary. The complaint alleged 
that those states’ statutes “represent 
an unconstitutional burden on 
interstate commerce in violation of 
the commerce clause of the U. S. 
Constitution, (and) intrude 
unwarrantedly into an area 
preempted by federal regu- 
lation.”7! The complaint also 
alleged that the state laws were in 
conflict not only with the Williams 
Act but with each other.”? 


In a not unexpected result the 
federal court held the Idaho statute 
unconstitutional.”* The opinion by 
Judge Robert M. Hill found that the 
Idaho statute conferred a benefit on 
the target’s management and was 
therefore in conflict with the intent 
of the Williams Act (which the court 
found to be the protection of 
investors through a careful balance 
struck between the offeror and the 
target’s management). Because of 
this conflict Judge Hill was of the 
opinion that the Williams Act 
preempted the Idaho statute.” 


The court also found that the 
Idaho statute had a substantial 
effect on interstate commerce, but 
to the accomplishment of no 
legitimate, local purpose.” He said, 
“The ultimate purpose of the Idaho 
statute is to thwart tender offers and 
thereby prevent possible removal 
of the target company or its 


management, the closing of plants 
and related effects on a state’s 
economy. But a state may not 
legitimate its regulation of 
interstate commerce by asserting 
this type of interest.” He concluded, 
“Compliance with many state 
statutes...would unquestionably 
have a deleterious effect on 
interstate commerce.””® 

It is noteworthy that the new 
Florida Act imposes lesser burdens 
upon the aggressor than does the 
Idaho statute. For instance, the 
Idaho law forces the acquiror to 
disclose its intentions (it it has any) 
to liquidate the target, sell its assets, 
merge or consolidate it, or effect 
any major change in its business, 
corporate structure, management, 
or other personnel.” Florida has no 
such mandate. Also, no Idaho take- 
over offer can become effective 
without the imprimatur of the 
director of its Department of 
Finance;”* Florida’s Division of 
Securities will have no such power. 

Whether these lesser burdens will 
sustain Florida’s Act is uncertain. 
The Great Western case is on appeal 
to the U.S. Fifth Circuit Court of 
Appeals, a circuit encompassing the 
State of Florida. An affirmation of 
Judge Hill’s opinion will have 
serious consequences for the 
Florida effort. 

As originally filed, the Act 
included in its definition of the 34 
Act “...the United States statute of 
that name as before or after the 
effective date of this Act.” 
However, the bill was amended in 
the House Commerce Committee 
to strike the “after” language 
subsequent to the consideration by 
the committee of the staff analysis 
which pointed out that the Florida 
Supreme Court has stated “...it 
would be an_ unconstitutional 
delegation of legislative power for 
the legislature to adopt in advance 
any federal act or the ruling of any 
federal administrative body might 
see fit to adopt in the future.”” 
However, to prevent leaving the 
bill in the posture of requiring 
certain disclosures pursuant to 
Section 4 (the disclosure section) 
which might be different from the 
disclosures required under the ’34 
Act if the °34 Act is amended 
subsequent to the October 1, 1977, 
effective date of the Florida Act, 
the staff analysis offered the 
alternative of amending Section 4 to 
allow the Division to adopt the 
amendments to the 34 Act when 


those amendments meet certain 
stated legislative guidelines. The 
committee adopted the suggested 
amendments which are now 
contained in Section 4 of the Act. 
The language of subsection 2 of 
Section 4 is somewhat awkward but 
it seems to achieve its purpose. 

Of particular interest to members 
of the bar is the placing of the 
Investor Protection Act. Florida’s 
Division of Statutory Revision and 
Indexing appended the Act to 
Chapter 517,°° the “Sale of 
Securities” law, despite an absence 
of any legislative direction to do so. 
As a result, Chapter 517 will have 
some interesting anomalies 
(discussed below) which future 
legislative sessions might address.®! 

Section 1, the Act’s title, will 
become Section 517.35 while the 
“definitions” (Section 2) will be 
Section 517.351. The operative 
section “provisions of tender 
offers,” Section 3, will be numbered 
Section 517.353, while Section 
517.355 has been assigned to 
Section 4, “disclosure.” Section 
517.357 and Section 517.359 have 
been assigned to “recommenda- 
tions to accept or reject” (Section 5) 
and “civil liabilities” (Section 6) 
respectively. “Injunctions” (Section 
7) will become Section 517.361, and 
Section 8, the Division’s authority to 
adopt rules, will be found in Section 
517.363. 

The results may be somewhat 
chaotic. For instance: 

1) Chapter 517 will have two 
distinct rescission sections which 
may not be mutually exclusive;*” 

2) By placing the Act into 
Chapter 517, a third-degree felony 
penalty can be lodged against 
“(w)hoever violates any of the 
provisions of this Chapter.”* This 
result was not intended by the 
legislature, which imposed no 


penalty beyond rescission for a 
transgression. 

3) Two injunctive sections will 
repose in the law: Section 517.19 
and Section 8 (Section 517.361) of 
the Act. 


Conclusion 


Florida’s “Investor Protection 
Act” represents a noble attempt to 
achieve arguably laudable 
purposes: the (explicit) protection 
of investors in Florida companies, 
coupled with the (implicit) 
tempting of non-Florida companies 
to transfer their bases of operation 
to a “safe harbor.” Although 
Florida’s Act is under a minor cloud 
owing to recent federal litigation, 
its vitality is untested. Given the 
Act’s lesser burdens it may even 
prevail over similar challenges. 
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the Practicing Law Institute’s 9th Annual 
Institute on Securities Regulation 
(November, 1977). 

215 U.S.C.S. 78N (1976). 

3 Va. Cope ANN. §§13.1-528 through 13.1- 
541 (1973 Repl. Vol.). 

‘Note, Commerce Clause Limitations 
Upon State Regulation of Tender Offers 47 
S. Cau. L. Rev. 1133, 1138 (1974) (hereinafter 
cited as Commerce Clause). In addition, 
where the acquiring corporation was liquid, 
the cash tender offer method of acquisition 
was made more attractive since the use of 
cash tender offers did not dilute the control 
or earning power of the acquiring 
corporation. For a thorough discussion of the 
method, see Hayes and Taussig, Tactics of 
Cash Takeover Bids, 45 Harv. Bus. Rev. 
(Mar.-Apr. 1967). 

5 113 Cong. Rec. 24664 (1967), as cited in, 
Moylan, State Regulation of Tender Offers 
58 Mara. L. Rev. 687, 688 (1975) (hereinafter 
cited as Moylan). 

6 A.B.A. Subcommittee on Proxy 
Solicitations and Tender Offers of the 


for reinstatement. 


Notice: Bar to Petition for Reinstatement Exam 


The Board of Governors at its meeting in September instructed 
staff counsel of The Florida Bar to prepare a petition for submission 
to the Supreme Court to amend the Integration Rule with regard to 
reinstatement of attorneys after suspension for failure to pay dues. 

The petition will ask the court to give the Board authority to 
require attorneys delinquent in excess of three years to successfully 
complete all or any portion of the bar examination as the Board may 
direct. The exam would be in addition to the current requirements 
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Federal Regulation of Securities Committee, 
State Takeover Statutes and the Williams Act 
32 Bus. Law. 187, 189 (1976). 

7 Id. 

8 Shipman, Some Thoughts About the 
Role of State Takeover Legislation; The 
Ohio Takeover Act 21 Case W. Res. L. Rev. 
722, 756 (1970), as cited in,Moylan, at 690. 

9 Id. 


10 Moylan, at 690. 

'! A more restrictive corporate takeover 
law, Senate Bill 644, was introduced in the 
1977 Session by Senator George Firestone, 
but it failed to pass. Fla. Sen. Jour. 124 
(1977). However, Senator Firestone also 
introduced Senate Bill 1259 which was 
similar to House Bill 1828. Fla. Sen. Jour. 289 
(1977). 

12 Remarks by Representative Steinberg, 
Florida House Chambers, 1977 Regular 
Sess., June 2, 1977. 

13 Also, the Staff Analysis of House Bill 
1828, which was before the House of 
Representatives, stated, “The absence of 
such a statute in Florida could hinder the 
state’s economic development and place 
Florida at a competitive disadvantage in 
attracting industry.” Staff of Florida House 
Comm. on Commerce, 1977 Regular Sess., 
Report on House Bill 1828, May 5, 1977 at 6. 


' Fla. Laws 1977, ch. 77-441 §2(13). 

5 Fla. Laws 1977, ch. 77-441 §2(8). 

6 Fla. Laws 1977, ch. 77-441 §2(2). 

' Fla. Laws 1977, ch. 77-441 §(1). 

'§ Fla. Laws 1977, ch. 77-441 §2(4). 

8 Fla. Laws 1977, ch. 77-441 §2(5); Fla. 
Laws 1977, ch. 77-450 §(1). 

# Fla. Laws 1977, ch. 77-441 §2(8), (9). 

Coro. Rev. Stat. §§11-51.5-101 through 
11-51.5-108. 

2 F.g., Covo. Rev. Stat. §§ 11-51.5-102(6), 
(7), (13), 11-51.5-103, and 11-51.5-104. 

%3 Fla. Laws 1977, ch. 77-441 §2(5)(c). 

* 15 U.S.C.S. 781 (1976). 

% 15 U.S.C.S. 781(g) (1976). 

26 Td. 

27 Fla. Laws 1977, ch. 77-441 §2(7). 

28 FLORIDA TREND magazine, in its annual 
Directory of Florida’s Public Companies, 
listed 283 public companies as 
headquartered in Florida.. FLonma TREN», 
July, 1977. It is one author's opinion that this 
is a conservative figure owing to ignorance 
of some companies of the reporting 


requirements of section 12(g) of the 
Exchange Act. 

29 Fla. Laws 1977, ch. 77-441 §2(5)(a). 

30 Fla. Laws 1977, ch. 77-441 §2(5)(b) and 
Fla. Laws 1977, ch. 450 §1. Chapter 450 
amended $§2(5)(b) of Chapter 441 to delete 
the exemption for a corporation acquiring 
the equity securities of a subsidiary where 
the corporation owns beneficially at least 50 
percent of the subsidiary’s equity securities. 

31 Fla. Laws 1977, ch. 77-441 §2(5)(d). 

32 Stat. §120.57 (1976) Supp.). 

33 Fla. Laws 1977, ch. 77-441 §2(5)(e). 

% The definition of person is not confined 
to natural persons and can include more than 
one person. Fla. Laws, ch. 77-441 §2(10). 

35 Fla. Laws 1977, ch. 77-441 §2(8). 

Id. 

37 Id. 

38 Fla. Laws 1977, ch. 77-441 §4(2). 

39 Fla. Laws 1977, ch. 77-441 $4(1). 

4 Fla. Laws 1977, ch. 77-441 §4(2). 

41 Fla. Laws 1977, ch. 77-441 §5. 

42 Wall Street Journal, August 3, 1977 at 
Page 1, col. 1. 

43 Fla. Laws 1977, ch. 77-441 §2(6). 

44 Fla. Laws 1977, ch. 77-441 §3(2). The 
Williams Act provides for an_ initial 
= period of 7 days. 

bal | 


46 Fla. Laws 1977, ch. 77-441 §3(6). 
a7 " Laws 1977, ch. 77-441 §3(3). 
Id. 
49 Id. Same as the Williams Act. 
. Laws 1977, ch. 77-441 §3(3). 
. Laws 1977, ch. 77-441 $3(5). 
. Laws 1977, ch. 77-441 $3(4). 
. Laws 1977, ch. 77-441 §6(1). 
. Laws 1977, ch. 77-441 §6(1)(a). 
. Laws 1977, ch. 77-441 §6(1)(b). 
. Laws 1977, ch. 77-441 §$6(1). 


a. Laws 1977, ch. 77-441 §6(2). 
a. Laws 1977, ch. 77-441 §6(3). 


. Laws 1977, ch. 77-441 §(7). 

. Laws 1977, ch. 77-441 §(8). 

. Laws 1977, ch. 77-441 & 4(2). 
85 FLa Stat.§517.07 (1975). 


66 All of the following articles discuss the 
constitutionality of state corporate takeover 
statutes considering both possible federal 
preemption and the interstate commerce 
clause of the U. S. Constitution. A.B.A. 
Subcommittee, supra note 6; Commerce 
Clause, Supra note 4; Moylan, supra note 5; 
Prendergast, Federal Control of Tender 
Offers, 10 Rev. Securrries Rec. 929 (1977); 
Vaughn, State Tender Offer Regulation, 9 


DISTRESSED AND OTHER REAL ESTATE 
ACCEPTED BY RELIGIOUS CORPORATION. 
WILL STRUCTURE CONTRIBUTION TO MEET 
NEEDS OF DONOR. (516) 689-9007 


Rev. SEcurITIES REGULATION 969, (1976). 

87 Section 28 of Securities Exchange Act of 
1934, of which the Williams Act is a part, 
states: 


Nothing in this Title shall affect the 
jurisdiction of the securities commission (or 
any agency or officer performing like 
functions) of any state over any security or 
any person insofar as it does not conflict with 
the provisions of this Title or the rules and 
regulations thereunder. 
15U.S.C.S. §78 bb (1976). 


68 New York Department of Social 
Services v. Dublino, 413 U.S. 405, 413 (1973), 
as cited in, Prendergast supra note 66 at 930. 

6° The “internal affairs doctrine” is used as 
support for the argument that state 
regulation of tender offers, even where there 
is extraterritorial application, is a legitimate 
interest of the state. Shipman, Some 
Thoughts About the Role of State Takeover 
Legislation; The Ohio TAkeover Act 21 Case 
W. Res. L. Rev. 772, 740 (1970), as cited in, 
Commerce Clause, at 1153, contra, 
Commerce Clause, at 1153-1159. 

7 Prendergast, supra note 66 at 932. 

71 Great Western United Corporation v. 
Kidwell, et al, Civil Action No. CA-3-77- 
0405-D, Northern District of Texas, Dallas 
Division. 

72 Id. 

73 Id; Decision filed September 2, 1977. 

74 Td. at 32. 

75 Td. at 33,35. 

76 Id. at 37. 

7 TpaHo Cope §30-1502(1)(c). 

78 IpaHo Cope $30-1503(4). 

79 Staff Report, supra note 13 at 5, citing, 
State v. Welch 279 So. 2d 11, 13 (Fla. 1973); 
Florida Industrial Commission v. State 155 
Fla. 772,21 So. 2d 599,602 (1945). 

8° 1977 Digest of General Laws enacted by 
the Florida Legislature, Statutory Revision 
and Indexing Division of the Joint 
Legislative Management Committee, at 
xxiv. 

81 The authors have informed Emest E. 
Means, Director of The Division of Statutory 
Revision, of their concerns. Dr. Means 
responded that the problems set out in the 
text can be rectified editorially. He stated 
that the Division will, in the 1977 Statutes, 
index Chapters 77-441 and 77-450 as Part II 
of Chapter 517, Florida Statutes; 
additionally, the references to “this Chapter” 
in the current Chapter 517 will be changed to 
read “Part I.” 

82 Fa. Stat. §517.21 (1975) and the future 
section 517.359. 

83 Stat. §517.302 (1975). 
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PROBATE FORMS 
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for sale by Bar 


General Probate Forms 


No. of 
Copies 


—P- 2 Order to Open Safe Deposit 
Box 


—P- 3 Notice to Creditors (Not for For- 


mal Administration) 

—P- 4 Caveat —Creditor 

—P-5 Caveat — Heir or Devisee 

—P- 6 Demand for Notice 

Formal Notice by Mail 

—P- 8 Proof of Formal Notice by Mail 

—P- 9 Formal Notice by Publication 

—P-10 (No form) 

—P-11 Notice of Hearing 

—P-12 Waiver of Priority, Consent to 
Appointment of Personal Rep- 
resentative, and Waiver of Notice 
and Bond : 


Forms for No Administration Proceeding 


—P-13 Statement for Disposition of 
Personal Property Without Ad- 
ministration 

—P-14 (No form) 


Forms for Summary Administration 


—P-15 Petition for Summary Adminis- 
tration — Testate 

—P-16 Petition for Summary Adminis- 
tration — Intestate 

—P-17 Order of Summary Administra- 
tion 


Forms for Family Administration 


—P-18 Petition for Family Administra- 
tion - Testate 

—P-19 Petition for Family Administra- 
tion — Intestate 

—P-20 Order of Family Administration 


A set of one copy of each form 
$5 plus sales tax, postpaid 


All forms 10¢ each or $2.00 for set of 


50 copies. 


All orders add 4% sales tax. For 
orders under $2.00 add $.50 


Petition to Open Safe Deposit 
Box 


Designed to comply with the provisions of the new Probate Code 


Forms for Formal Administration 


No. of 

Copies 

_P-21 Petition for Administration — 

Testate — Florida Resident 

Petition for Administration — 

Intestate — Florida Resident 

Petition for Administration 

Testate — Nonresident 

—_P-24 Petition for Administration — 
Intestate — Nonresident 

—P-25 Oath of Witness to Will 

—P-26 Application for Appointment of 
Commissioner to Prove Will 

_P-27 Commission to Prove Will and 
Oath of Witness 

—P-28 Order Admitting Wii! to Probate 

—_P-29 Order Appointing Personal 
Representative and Setting 
Bond 

—P-30 Petition to Waive Bond 

—P-30A Waiver 

_P-31 Bond of Personal Representative 

_P-32 Oath of Personal Representa- 

tive, Designation of Resident 

Agent, and Acceptance by 

Resident Agent 

Oath of Corporate Personal 

Representative 

Letters of Administration 

_P-35 Notice of Administration 


Proof of Service of Notice of 
Administration 
Inventory 


—P-23 


—P-37 
__P-38 Petition for Allocation of 


Spouses’s Share — _ Intestate 
Estate 

—P-39 Order Allocating 
Share 

—P-40 Petition to Set Aside Exempt 
Property 


The Florida Bar 


Enclosed is my check for $ 


name 


Tallahassee, Florida 32304 


No. of 
Copies 


—P-41 Order Setting Aside Exempt 
Property 

—P-42 Petition for Family Allowance 

—_P-43 Order Authorizing Family 
Allowance 

—P-44 Petition to Set Aside Home- 
stead Real Property 

—P-45 Order Setting Aside Home- 
stead Real Estate 

—P-46 Claim of Elective Share by 
Spouse 

—P-47 Petition for 
Elective Share 

—_P-48 Order Determining Elective 
Share 

—P-49 Proof of Claim by Personal 
Representative 

—P-50 Statement of Claim 

— P-51 Objection to Claim 

—52 Release of Claim 

—P-53 Petition to Extend Time for 
Filing Final Accounting and 
Petition for Discharge 

—P-54 Order Extending Time to File 
Final Accounting and Petition 
for Discharge 


—P-55A Final Accounting 
—P-55B Final Accounting, continuation 
—P-55C Final Accounting, conclusion 


—P-56 Petition for Discharge 

—P-57 Notice of Final Accounting and 
Petition for Discharge 

__P-58 Waiver by Beneficiary of 
Accounting and Consent to 
Discharge 


Determination of 


—P-59 Receipt of Beneficiary 

—P-60 Report of Distribution and Dis- 
position of Claims 

—P-61 Order of Discharge 


Lawyer Information Services 


Please send the Probate Forms checked above. 


address 


shipping charge. All orders for $2.00 city 


more, postpaid. 


zip 
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University of 


Miami 
Law Review 
The spring 1977 issue of 


University of Miami Law Review, 
Volume 31, Number 3 is abstracted 
below. Copies may be obtained for 
$4 each or $12.50 per annum. 
Address all correspondence to: 
University of Miami Law Review, 
University of Miami, Coral Gables, 
Florida 33124. 


Leading Articles 


Is Congress Protecting Our Water? 
The Controversy Over Section 404, 
Federal Water Pollution Control 
Act Amendments of 1972 by Lee 
Evan Caplin 


CORPORATION 
INFORMATION 
SERVICES 


Toll Free in Florida 1-800-342-8086 


Cut the red tape and costly delays. 
Call Corporation Information Ser- 
vices toll free to retrieve or file infor- 
mation and/or documents of public 
record in Tallahassee. 


Inquire about our Insta-Corp service. 
(One-day service on the filing of new 
articles of incorporation offered ex- 
clusively to members of The Florida 
Bar.) 


Call toll free 1-800-342-8086 to 
discuss the use of our services. 


CORPORATION INFORMATION 
SERVICES, INC. 


P.O. Box 3994, Tallahassee, Florida 32303 
Telephone 904-222-9171 
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In 1976 both Houses of the 94th 
Congress passed amendments to 
Section 404 of the Federal Water 
Pollution Control Act. However, 
the Joint Committee of the House 
and Senate was unable to write a 
compromise amendment, leaving 
the issue to be resolved during the 
present Congress. The author 
discusses the environmental 
interests and political forces which 
led to the deadlock, and presents 
the merits of the various proposals 
which were considered. Moreover, 
by analyzing the competing 
economic and ecological policies, 
the author suggests a course of 
action for the 95th Congress to take 
in its re-evaluation of the section 404 
program. 


Notes Toward A Truly Modern 
Wills Act by John T. Gaubatz 


The formal requirements of our 
highly structured succession law 
frequently frustrate both the goals 
of decedents and the basic purposes 
of the law itself. In this article, 
Professor Gaubatz reviews the 
goals of succession law and the 
ways the law as currently structured 
fails to satisfy these goals. He 
discusses the ability of the Uniform 
Probate Code to resolve these 
insufficiencies pointing to the lack 
of flexibility in the Code to work 
changes in result where factual 
deviations indicate change is 
necessary. Concluding that basic 
substantive problems remain 
unresolved by the Code, the author 
suggests increasing the flexibility of 
inheritance laws by providing for 
investigation into individual cases 
to ascertain the extent to which 
underlying succession law policy is 
fulfilled. In addition, it is argued 
that many nontraditional forms of 
expression of testamentary intent 
be validated where the dispositive 
act is consistent with succession law 
policy. Finally, the author outlines 
how the proposed modifications 
would work in practice. 


Current Florida Legal Literature 


Investment by Nonresident Aliens 
in United States Real Estate by 
Bruce Zagaris 


The author reviews the current 
increased activity in and 
attractiveness of investment in 
United States real estate by 
nonresident aliens. The article 
discusses the various favorable and 
unfavorable aspects of such 
investment with emphasis on 
American and foreign tax laws, as 
well as other restrictions. Questions 
are raised and pitfalls are 
anticipated with awareness as the 
goal rather than a definitive answer 
to every question. The author 
concludes by discussing treaties 
and how their use can work to the 
substantial benefit of the foreign 
investor. 


Comments 


Fruit of the Poisonous Tree: Recent 
Developments As Viewed Through 
Its Exceptions by Jeffrey M. Bain 
and Michael K. Kelly 


This comment analyzes recent 
developments of the “fruit of the 
poisonous tree” doctrine in relation 
to the fourth amendment 
exclusionary rule by focusing on 
relevant Supreme Court and 
leading lower court decisions. The 
authors examine the “fruit” doctrine 
chiefly through the lens of the 
exceptions which have developed 
around it. While generally it is the 
fruit of fourth amendment 
violations that is examined, some 
recent Supreme Court decisions 
based on the fifth amendment are 
also discussed, particularly in 
relation to the “impeachment” 
exception. These later cases help 
indicate the future course of judicial 
interpretation of the fourth 
amendment. 


The Financial Aspect of Adequate 
Representation Under Rule 
23(a)(4): A Prerequisite To Class 
Certification? by Janice A. Kaye 
and Donald F. Sinex 


THE FLORIDA BAR JOURNAL 


CO) 
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This article examines the 
financial implications of Federal 
Rule of Civil Procedure 23(a)(4) 
which requires that the 
representative for a class action 
provide fair and adequate 
representation in an adjudication of 
the class’ rights. The authors trace 
the development in case law of the 
23(a)(4) financial condition 
considerations. They then examine 
the tensions which arise as a result 
of imposition of heavy financial 
responsibilities on the class plaintiff 
under 23(a)(4). Requiring the 
prospective plaintiff to prove 
financial competence serves to 
provide due process and protection 
for the rights of absent class 
members but it may also preclude a 
plaintiff from bringing the suit at 
all. The authors suggest possible 
directions for legislative reform and 
recommend further legislative 
consideration of resolution of the 
competing objecives. 


Federal Regulation of Fetal 
Research: Toward a Public Policy 
Founded on Ethical Reasoning by 
Kathleen Markey 

The 1975 federal regulations on 
fetal research reflect the 
recommendations of a national 
study commission which 


formulated a policy based upon . 


broad ethical considerations. The 
fetus is now accorded compre- 
hensive protection in medical 
experimentation—protection so 
comprehensive that necessary and 
valuable benefits to future fetuses 
must be given up. This article 
suggests that the regulations be 
carefully modified to permit 
greater latitude in conducting 
research on drug pharmacology in 
aborted fetuses. 


Section 10 of the Rivers and 
Harbors Act: Jurisdiction 
Shoreward of the Mean High Tide 
Line 

This article deals with the 
jurisdiction of the United States 
Army Corps of Engineers to require 
permits under the Rivers and 
Harbors Act for dredge and fill 
activities. The author argues that 
the United States Court of Appeals 
for the Fifth Circuit reached the 
correct result via a new analytic 
approach, and in the process 
extended the corps’ jurisdiction 
shoreward of the mean high tide 
line, to include all activities, without 
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regard to location, which affect the 
course, condition, or capacity of 
navigable waters. 


by Donald A. Haagensen 
(United States v. Sexton Cove 
Estates, Inc., 526 F.2d 1293 (5th 
Cir. 1976).) 


Equal Protection and the First 
Amendment: Zoning Away Skid 
Row 

A recent United States Supreme 
Court decision upheld a Detroit 
zoning ordinance on equal 
protection grounds even though the 
ordinance regulated free speech. 
The article examines the traditional 
equal protection analyses and the 
relationship between the first 
amendment and equal protection 
clause. Although he agrees with the 
Court’s decision, the author is 
critical of the Court’s failure to 
explicitly delineate its standards of 
review ,in equal protection cases. 

by David Gold 

(Young v. American Mini Theatres, 
Inc., 96 S.Ct. 2440 (1976).) 


Exclusionary Rule Does Not 
Extend to State Seized Evidence 
Used in Federal Civil Tax 
Proceedings 

In a recent decision the United 
States Supreme Court refused to 
exclude from admission in a federal 
civil tax proceeding evidence 
seized illegally, but in good faith, 
by state law enforcement officers. 
This note indicates that this decision 
reflects the Court’s growing 
disillusionment with the fourth 
amendment exclusionary rule. It is 
argued that the opinion fails to 
recognize potential law enforce- 
ment abuses which may flow from 
such a limitation of the rule, and 
that the Court did not expound 
upon the relevance of the good faith 


character of the seizures to the 
holding. 

by Ellen Catsman Freidin 
(United States v. Janis, 96 S.Ct. 3021 
(1976).) 


Proprietary Powers: A New Policy 
Tool for the States? 

The Supreme Court of the 
United States held that a state plan 
under which a bounty was paid to 
scrap metal processors for the 
processing of automobile hulks was 
an exercise of the state’s proprietary 
power and not subject to the 
restrictions of the commerce clause. 
By so holding the Court avoided the 
need to balance state interests 
against the burden placed by the 
plan upon interstate commerce. 
This article discusses the effect of 
the Court’s decision not to apply the 
balancing test and argues that state 
actions of this type should not be 
shielded from commerce clause 
scrutiny. 

by Richard Surrey 
(Hughes v. Alexandria Scrap Corp., 
96 S.Ct. 2488 (1976).) 


Shutting the Federal Habeas 
Corpus Door 

In a recent decision the Supreme 
Court has halted the prior trend of 
increasing the scope of federal 
review available to state prisoners. 
The case broke with a substantial 
history of decisions by denying 
habeas corpustostate prisoners who 
asserted fourth amendment 
violations. The author suggests that 
the rationale of the holding implies 
that there will be further limitations 
placed upon federal review of state 
decisions which contain issues of 
federally created rights. 

by Suzan Hill Ponzoli 

(Stone v. Powell, 96 S.Ct. 3037 
(1976).) 


_FLORIDA BAR EXAM 


The Florida Bar Exam can now be taken in three parts, so whatever your needs, 
BRC has just the program for you. For more information mail this coupon today! 


Name 


Address 


JOSEPHSON S 


Zip 


Phone 


OF FLORIDA 
Law School 


Year Graduated 


Josephson’s Bar Review Center of Florida. 269 Giralda Ave., Coral Gables, FL 33134. 305/445 8623 
National Headquarters: 830 N. La Brea Ave., Inglewood, CA 90302. 213/674 9300 
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‘em Tawyers’ Title Guaranty Fund 
‘SJ The Florida lawyers’ organization for guaranteeing titles to real estate 


Numerous Attorneys Support 


Computer 
Developed 


Systems Being 


Closing/Document 
Preparation 
Word Processing Service 
Probate/Estate Planning 


These are just three of the 
innovative attorney support 
computer systems now being 
developed by Lawyers’ Title 
Services, Inc., a subsidiary of 
Lawyers’ Title Guaranty Fund. 
Lawyers’ Title Services or LTS is 
widely recognized as developer of 
the South’s first multi-county 
computerized network of | title 
information. By utilizing the power 
of the computer, title information 
can be acquired by customers in 
record time from LTS branch title 
plants or from computer terminals 
located in an attorney’s law office. 


Instant access to title information 
from the attorney’s office is 
accomplished by installation of 
cathode ray tubes (CRTs) from 
computer printers. Attorneys 
having a CRT and printer can 
display almost instantly and print in 
their offices updated title 
information. Title information can 
be obtained from the county in 
which located and also from any 
other county in the state which is 
online with the centra! computer in 
Orlando. 


The closing/document prepara- 
tion system now being tested will 
be available during the first quarter 
of 1978. The system will use the 
same CRT and printer equipment 
which handles the title information 
system. This system will support 
printing of the following 
documents: deed; mortgage and 
note; mortgage closing statement; 
Truth-in-Lending, Regulation Z; 
RESPA settlement statement - 
HUD Form 1; and Fund 


* The Fund is 5,000 Florida 
lawyers who provide complete title 
protection by giving legal advice 
and service plus an insured title. 


*« The Fund exists to safeguard the 
availability of independent legal 
counsel to purchasers and lenders 
through a strong and dependable 
lawyer-owned title insurer. 


* An attorney can strengthen an 
individual practice and the 
profession by becoming a Fund 
’ member and issuing policies on the 
only title insurer that supports the 
Florida lawyer. 


commitments and policies. In 
addition, several forms of lesser 
complexity can be prepared by 
accessing the common information 
to be stored in the data base. 


The same equipment in the 
attorney’s office will be used for the 
word processing service, 
closing/document preparation and 
probate/estate planning systems. 
Also, LTS is exploring the 
possibility of providing law office 
accounting systems and legal 
research. 


Feature stories on several of these 
systems now under development 
will be presented in future issues. 


Fund and LTS Volume Hit Record 
Level 


Both The Fund and Lawyers’ 
Title Services, Inc., set all-time 
records during August. 


Members of the Fund sent more 
than 9,000 policies to Fund 
Headquarters during the month, 
which tops all previous records set 
during prior real estate booms. 


An indicator of future volume 
was also at a peak. Total policies 


SAFETY 


SERV 
INTEGRITY 


LAWYERS’ TITLE 
GUARANTY 
FUND 


shipped during August totaled 
15,420, forecasting that Fund 
volume during future months will 
also be at a high level. The increase 
in Fund use anticipated through the 
remainder of 1977 should 
substantially increase the Fund’s 
total assets which at year end 1976 
were $16,173,503. 


Lawyers’ Title Services, Inc., The 
Fund’s title information subsidiary, 
had its biggest month of title 
information sales since becoming 
operational in 1974. Total LTS, Inc., 
income for the year is expected to 
exceed costs and the officers are 
predicting that the corporation will 
end the year in a profitable position. 


Age Restrictions As Denial of 
Condominium Resident’s Rights 


A restriction in condominium 
documents against children under 
the age of 12 has been held an 
unconstitutional violation of the 
right to marry and procreate. In 
Marvin Franklin v. White Egret 
Condominium, Inc., —— So.2d 
—_ (Fla. 4th DCA 1977), the court 
stated that these rights were 
fundamental. The court decided 
that no compelling reason was 
shown for refusing to allow 
children under the age of 12 reside 
in the condominium. Also, the court 
found that the condominium 
documents provided for a 
designation of children guests and 
there were certain families with 
children under the age of 12 
residing on the property, which is a 
violation of equal protection. 


This landmark decision contrasts 
with dicta in Coquina Club, Inc. v. 
Mantz, 342 So.2d 112 (Fla. 2d DCA 
1977). In that case, the court 
pointed out that age restrictions in 
at least one other jurisdiction have 
withstood constitutional attacks. 


By the Staff of LTGF 
Box 2671 Orlando, FL. 32802 
(Adv.) 
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CALENDAR 


1977 


November 17, 18—Stetson University Seminar on Bankruptcy Law and Practice, 
Host Airport Hotel, Tampa. 
December 14, 15—Florida Public Defender Seminar, “Criminal Defense 


Techniques—Trial Through Post-Conviction,” Howard Johnson’s 
Florida Center, Orlando. 


1978 
January 9-13—12th Institute on Estate Planning, Americana Hotel, Bal Harbour. 
Contact University of Miami Law Center, P.O. Box 248087, 
Coral Gables 33124 
January 12-14—Bar Board of Governors Meeting, Host Hotel, Tampa. 
January 13, 14—Young Lawyers’ Section Board of Governors Meeting, 
Airport Holiday Inn, Tampa. 
January 18-20—Florida Public Defenders Annual Midwinter Conference, 
Ramada Inn, Vanderbilt Beach, Naples. 
Conference of The Florida Bar, Sheraton Twin Towers, 
Orlando. 
February 2-3—Annual Title Insurance Policy - Writing Seminar of American Title 
Insurance Company, Americana Hotel, Bal Harbour. 
February 8-15—ABA Midyear Meeting, New Orleans. 
February 21, 22—Parts I, II, II, Florida Bar Examination, 
Lakeland Civic Center, Lakeland. 
February 26-March 9—National District Attorneys’ Association Midwinter 
Meeting, San Francisco. 
March 2-4—Tenth Medical Institute for Attorneys, University of Miami 
Law Center, American Hotel, Bal Harbour. 
March 16, 17—Bar Board of Governors Meeting, Bar Center, Tallahassee. 
March 31-April 1—Young Lawyers’ Section Annual Convention, 
Omni International Hotel, Miami. 
May 4-6—Young Lawyers’ Section Board of Governors Spring Meeting, 
Bahamas. 
May 11-13—Bar Board of Governors Meeting, Largo Mar Hotel, Ft. Lauderdale. 
May 30—Parts I, II, Florida Bar Examination, Hilton Hotel, St. Petersburg. 
October 31—Parts I, III, Florida Bar Examination, Jacksonville Civic Auditorium. 
June 14-17—The Florida Bar Annual Convention, Diplomat Hotel, Hollywood. 
July 25, 26—Parts I, II, III, Florida Bar Examination, 
Miami Beach Convention Center. 
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Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 
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quickly. It’s us, RESEARCH FOR LAWYERS. We 
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tmaster: Send Form 3579 to 
‘| 4 1% Florida Bar, Tallahassee, Florida 32304 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require 
your personal 
attention. 
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Florida Division of 
American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 
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